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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2453 
UNEMPLOYMEN7r COMPENSATION COMMISSION 
OF VIRGINIA, Appellant, 
versus 
LOffiSE. B. HARVEY, Appellee. 
PETITION FOR WRIT OF ERROR. 
To the Honorable the Chief Jiistice and Justices of the Sit-
preme Coi1,rt of Appeals of Virginia: 
Your petitioner, Unemployment Compensation Commission 
of Virginia, respectfully represents that it is aggrieved by a 
certain final order and judgment of the Circuit Court of the 
City of Richmond rendered against it and in favor of the ap-
pellee on the 26th day of February, 1941, in an action at law 
lately pending in said Court wherein petitioner was the plain-
tiff and the appellee was defendant. 
Your petitioner presents herewith a transcript of the rec-
ord covering the proceedings in the suit and of the judgment 
therein, and the parties will be hereinafter referred to ac-
cording to the position they occupied in the lower Court. 
I. 
JURISDICTION OF THIS COURT. 
This suit involves unemployment compensation taxes, in 
the principal amount of $209.68, claimed to be due to the Un-
employment Compensation Commission of Virginia, an 
2 Supreme Court of .Appeals of Virginia 
agency and instrumentality of the C,ommonwealth of Vir-
2* ginia. *The right of the Commonwealth 'to levy such tax 
under the provisions of Section 1887 (94), sub-sections 
(2)(j}(l) and (2)(j)(6), of the Virginia Code, 1938 Supple-
ment, as amended in 1940, is involved. An interpretation of 
Section 1887 (98) of the Virginia Code, 1936 Supplement, as 
amended in 1940, and the effect of a final decision or judg-
ment of an Examiner of the Commission, acting as an Ap-
peal Tribunal, is also involved. Thus a '' matter not merely 
pecuniary" is presented and your petitioner is, therefore, not 
precluded from seeking a writ of error by the amount of tax. 
See Sections 6336 and 6337 of the Virginia Code. 
The questions involved are of importance to the revenues 
of the Commonwealth and have not been previously presented 
to or passed upon by this Court. 1 
II. 
HISTORY AND STATEMENT OF THE CASE. 
This is a case of first impression in Virginia involving (1) 
the definition of the term "employmenV' as used in the Un-
employment Compensation Act, and (2) I whether or not a de-
cision rendered by an Examiner, acting as an Appeal Tri-
bunal, determining a party to a proceeding had before him to 
be an ''employer'' within the meaning of said Act, is res 
fndicata in a proceeding against the same party for the collec-
tion of tax. The case arose by virtue of the fact that one 
Alice Towns, an alleged former employee of the defendant, 
·filed with the Unemployment Compensation Commission of 
Virginia a claim for unemployment copipensati.on benefits; 
that the deputy, before whom the claim was presented, denied 
the same upon the ground that the defendant was not, and had 
never been, an "employer" within the meaning of the statute; 
that the claimant, by virtue of the provisions of Section 
1887 (98) (h) of the Code, appealed from the decision of the 
deputy; that the Examiner, acting as an Appnal Trilmna.I 
under Section 1887(98)(d) of the Code, conducted a formal 
hearing of said appeal, in accordance with regulations of 
3• the Commission *promulgated pursuant to Section 
1887 (98) ( f), making- the defendant a party thereto, and, 
pursuant to power vested in him under Section 1887 (98) ( c) of 
the Code, reversed the determination and decision of the dep-
uty, found that the defendant was an" employer" within t.he 
meaning- of that term as used in the Un~mployment Compen-
sation Act, and awarded benefits to the claimant. The de-
fendant failed to appeal from the decisfon of the E;xaminer. 
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After the statutory time within which nn appeal could be 
taken had expired, the Commission examined and audited the 
records of the defendant and ascertained that, at the time of 
such audit, defendant was dne to the Commission unemploy-
ment compensation taxes levied upon the hasis set forth in 
Section 1887 (99) of the Code. Upon a refusal by the defendant. 
to pay such taxes, suit therefor, by way of notice of motion 
for judgment and pursuant to the provisions of Section 
1887(106)(a) and (b) of the Code, was instituted in the Cir-
cuit Court of the City of Richmond, Virginia, against the de--
fondant, which Court entered final judgment for the defendant. 




1. The Court erred in sustaining the defendant's demurrer 
to the plaintiff's plea of res judicata. 
2. The Court erred in finding that the defendant was not 
an employer within the meaning of that term as used in the 
Unemployment Compensation Act. 
3. The Court erred in failing to enter judgment in favor 
of the Unemploynwnt Compensation Commission against the 
defendant in this case for the amount asked for in the notice 
of motion for judgment. 
IV. 
ARGUMENT. 
Assign1nent of Error No. 1.-The doctrine of res 
4• judica.ta. is *involved in this assignment. The point raised 
is simple and clear, viz., whether or not the parties to a 
proceeding had before an Examiner are bound by the decision 
and judgment of such Examiner. A review of the pleadingF; 
will be helpful. It will be observed that the notice of motion 
for judgment '' alleges and avers that during the calendar 
years 1937, 1938 and 1939, said defendant was an employer 
as defined in Section 2(i)(1) 1 of said Unemployment Com-
1Section 20) (1) (Section 1887(94) (2) (i) (1) Code, 1938 Supp'ement): 
" 'Employer' means any employing unit which for some portion of a day, 
but not necessarily simultaneously, in each of twenty different weeks. 
whether or not such weeks are or were consecutive, within either the cur-
rent or the preceding calendar year, has or bad in employment, eight or more 
individuals, irrespective of whether the same individuals are or were em-
ployed in each such day." 
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pensation Act"-(R., p. 1). Defendant's plea and affidavit 
(R., p. 5) says "That she did not have any employees in the 
years 1937, 1938 and 1939, and was not an employer as defined 
in the Unemployment Compensation Act as set forth in the 
said notice of motion * * "" ''. The plaintiff's replication (R., 
p. 6) says that '' at the time when the cause of action men-
tioned in the Notice of Motion for Judgment in this action 
accrued, Louise B. Harvey, the defendant, had been found 
and adjudicated to be an, employer within the meaning of 
the Virginia Unemployment Compensation Act by an Exam-
. iner, functioning as an Appeal Tribunal under the provisions 
of Section 6 of said Act (Section 1887(98)(d) of the Virginia 
Code) • "" • ''. To this plea of res ji,.dicata the defendant 
demurred ( R., p. 8), assigning seven grounds therefor. The 
defendant also filed an additional plea (Plea No. 2) bringing 
into issue alleged rulings of the Federal Bureau of Internal 
Revenue and the licensing authorities of the City of Rich-
mond. · 
The function of the deputy was, among other things, to de-
termine whether or not the claimant had a valid claim. 
5• The deputy's duties are set forth •m Section 6 of the 
. Act [Code 1887(98) (a) and (b)J, the pertinent provisions 
being shown in the margin.2 The deputy, having examined 
the claim, found that the claimant was not entitled to receive 
benefits because no record of earnings was found to her 
credit. From the decision of the deputy the claimant, pur-
suant to her right under the statute, appealed (See Notice 
of Appeal (R., p. 16)) within the statutory time, otherwise 
the decision of the deputy would have been final. The Act 
2Section 1887(98) (a) and (b)-(Prior to amendment of 1940): Claim.~ 
for benejits.-(a) Filing.-CJaims for benefits shall be made in accordance 
with such regulations as the commission may prescribe. * * * 
(b) Initial determination.-A representative designated by the com-
mission, and hereinafter referred to as a deputy, shall promptly examine 
the claim and, on the basis of the facts found by him, shall either 
determine whether or not such claim is valid, and if valid, the week with 
respect to which benefits shall commence, the w~ekly benefit amount pay-
able and the maximum duration thereof * * *. The deputy shall 
promptly notify the claimant and any other intere.sted party of the decision 
and the reasons therefor. Unless the claimant or any such interested party, 
within five calendar days after the delivery of such notification, or wit.bin 
seven calendar days after such notification was mailed to his last-known 
address, :files an appeal from such decision, such decision shall be final 
and benefits shall be paid or denied in accordance therewith. If an appeal 
is duly filed, benefits with respect to the period prior to the final determina-
tion of the commission shall be paid only after such determination; pro-
vided, that if an appeal tribunal affirms a decision of a deputy, or the 
commission affirms a decision of an appeal tribunal. allowing benefits, such 
benefits shall be paid regardless of any appeal which may thereafter be 
taken.'' 
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[1887(98)(d) Code 1938 Supplement] 8 authorizes and directs 
the Commission to create an "appeal tribunal" to hear and 
decide disputed claims. The Commission had created a tri-
bunal of one, lmo,,"Il. as an '' Examiner''. The procedure be-
fore an appeal tribunal is prescribed in subsection (f) of 
1887 (98) Code Supplement 1938. 4 The regulations adopted 
by the Commission in accordance with provision ( f) are a 
part of the record (R., p. 94). On October 4, 1939, the Ex-
aminer, by notice in writing to the deputy, the claimant and 
Louise B. Harvey, the defendant, fixed the time and place of 
the hearing (R., p. 17). At this hearing Louise B. Harvey 
was present in person and was represented by counsel. There-
fore, she was definitely a party to the proceeding. The claim 
having been rejected by the deputy solely on the ground that 
the claimant had no credits from wages earned by her 
6" from an •employer, the issue therefore to be determined 
by the Examiner was simply this : Was Lou.ise B. Harvey 
an employer as defined in the Act? To reach a conclusion the 
Examiner had to decide ( 1) whether or not the claimant, Alice 
To"'rns, and the other operatives in like situation, were in 
"employment" as that term is defined in the Act [Code, 1938 
ssection 1887(98) (d)-(Prior to 1940 amendment): "Appeal tribunals.-
To hear and decide disputed claims, the commission shall establish one 
or more impartial appeal tribunals consisting in each case of either a 
salaried examiner or a body consisting of three members, one of whom shall 
be a salaried examiner, who shall serve as chairman, one of whom shall be 
a representative of employers and the other of whom shall be a repre-
sentative of employees; each of the latter two members shall serve at the 
pleasure of the commission and be paid a fee of not more than ten dollars 
per day of active service 011 such tribunal plus necessary expenses. No 
person shall participate on behalf of the commission in any case in which 
he is an interested party. The commission may designate alternates to 
serve in the absence or disqualification of any member of an appeal tribunal. 
The chairman shall act alone in the absence or disqualification of any 
other member and his alternates. In no case shall the hearing proceed 
unless the chairman of the appeal tribunal is present." 
4Section 1887 (98) (f)-(Prior to 1940 amendment): "Procedure.-The 
manner in which disputed claims shall be presented, the reports thereon re-
quired from the claimant and from employers, and the conduct of hearings 
and appeals before any deputy, appeal tribunal or the commission shall be 
in accordance with regulations prescribed by the commission for determining 
the rights of the parties, whether or not such regulations conform to com-
mon law or statutory rules of evidence and other technical rules of pro-
cedure. A full and complete record shall be kept of all proceedings in con-
nection with a disputed claim. All testimony at any hearing upon a dis-
puted claim shall be recorded, but need not be transcribed unless the 
disputed claim is further appealed." 
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Supplement, 1887 (94) (j)(l), (2) and (6) ] 5 and, (2) if such 
operatives were in "employment", ·were there eight such in-
dividuals for the statutory time prescribed in the definition 
of ''employer'', Code 1887 ( 94) ( i) .1 No individual, claim-
ing benefits, is entitled to credits based upon wages earned, 
unless such wages were earned in ''employment'' for an '' em-
ployer' '-Code 1887(96)(e).6 Hence, where the claim is dis-
allowed solely because of lack of earnings, it is within the 
province and is the duty of the Examinet to decide the status 
under the Act of the individual, firm, or other type of em-
ploying entity for whom the claimant has rendered service. 
The jurisdiction of the Examiner to decide this issue is, WP 
submit, clear. Upon the evidence produced at the hearing 
before the Examiner and filed with plaintiff's replication the 
Examiner, in a written opinion dated October 18, 1939, 
7,,. (R., p. 10) found *that "Mrs. Lbuise B. Harvey is 
declared to have had the required :n'.umber of workers to 
bring her under the Act, with respect to the required num-
ber of individuals'' and entered his decision as fallows: 
6 
'' In the light of the evidence presented and the statutory 
provisions of the Virginia law involved, it is held by the 
Examiner that the claimant and individuals performing simi-
lar services for Mrs. Louise B. Harvey are held to be em-
5Section 1887(94) (j) (1), (2) and (6)-(Prior to 1940 amendment): (1) 
"Subject to the provisions of this subsection (j) 'employment' means service, 
including service fn interstate commerce, performed for remuneration or 
under contract of hire, written or oral, express or implied. 
(2) The term 'employment' shall include an individual's entire service, 
performed within or both within and without this State if; (a) the service 
is localized in this State; or (b) the service is not localized in any State 
but some of the service fs performed in this State and (i) the base of 
operations, or, if there is no base of operations, then the place from which 
such service is directed or controlled, is In this State: or (ii) the base of 
operations or place from which such service is· directed or controlleu is 
not in any State in which some part of the service is performed, but thP 
individual's residence is in this State. 
(6) Services performed by an individual for remuneration shall be 
deemed to be employment subject to this chapter unless; (a) such in-
dividual has been and will continue to be free from control or direction 
over the performance of such services, both under his contract of 1:1ervice 
and in fact; and (b) such service is either outside the usual course of the 
business for which such service is performed, or that such service is performed 
outside of all the places of business of the enterprise for which such ~ervirn 
is performed; or such individual, in the performance of such service, is 
engaged in an independently established trade, occupation, profession or 
business." 
oSection 1887 (96) (e)-(Prior to 1940 amendment): "Benefit eligibility 
conditions .. -An unemployed individual shall be eligible to receive henefits 
with respect to any week only if the commission finds that he has within 
the first four out of the last five completed calendar quarters immediately 
preceding the first day of his benefit year, earned wages in employment 
for employers equal to not less than sixteen times his weekly benefit 
amount." 
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ployees within the meaning of our Act. It is held that these 
individuals did perform services for remuneration and did 
not come within the exceptions as outlined under Section 2 
(j) (6) (A) and (B) of the Virginia Unemployment Com-
pensation Act. 
'' Accordingly, Mrs. Louise B. Harvey is hereby directed to 
file the required reports with this Commission, reflecting the 
total ·wages paid Alice Towns for all services performed by 
hei· while performing services for Mrs. Louise B. Harvey dur-
ing the calendar years 1938 and 1939. 
'' Furthermore, since this hearing has. been held as a test 
case to determine the liability of Mrs. Louise B. Harvey, 
she is required to file all of the necessary reports and pay 
contributions thereon as prescribed by the Virginia Unem-
ployment Compensation Act for the years 1937, 1938, and 
1939, with respect to all wages paid, whether in cash or other-
wise, to all individuals performing any services for her what-
soever.'' 
*The defendant did not appeal from the Examiner's 
8* decision. This she had the right to do [Code 1887 (98) ( c) 
and ( e) J. 1 Failing to appeal, the decision of the Exam-
iner became "the final decision of the Commission". De-
fendant could have appealed to the Commission under subsec-
tion ( e) quoted in the margin. 7 From an adverse decision on 
appeal to the full commission, defendant could liave obtained 
judicial review by filing a. petition in the Hustings Court of 
the City of Rfohmond pursuant to Section 1887(98)(i), Code 
1938 Supplement, and, the matter -being not merely pecuniary 
but involving the construction of a statute imposing taxes, 
1Section 1887(98) (c) and (e)-(Prlor to 1940 amendment): "(r:) Ap· 
peals.-Unless such appeal is withdrawn, an appeal tribunal, aftm· rffording 
the parties reasonable opportunity for fair hearing. shall affirm or modify 
the findings of fact and decision of the deputy. The parties shall be duly 
notified of such tribunal's decision, together with its reasons therefor, whkh 
shall be deemed to be the final decision of the commission, unless within 
ten days after the date of notification or mailing of such decision, further 
appeal is initiated pursuant to subse~tion ( e) of this se::!tion. 
(e) Commi.'lsion rcview.-The commission may on its own motion affirm, 
modify, or set aside any decision of an appeal tribunal on the basis of the 
evidence previously submitted in such case, or direct the taking of additional 
evidence, or may permit any of the parties to such decision to initiate fur-
ther appeals before it. The commission sha11 permit SU!'h furth1-!r appeal 
by any of the parties interested in a decision of an appeal tribunal which 
is not unanimous and by the deputy whose decision has been overruled or 
modified by an appeal tribunal. The commission may remove to itself or 
transfer to another appeal tribunal the proceedings on any claim pending 
before an appeal tribunal. Any proceeding so removed to the < ommission 
shall be heard by a quorum thereof in accordance with the requirements 
in subsection ( c) of this section. The commission shall promptly notify the 
interested parties of its findings and decision." 
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this Court, we submit, would have had jurisdiction of the mat-
ter. Thus the issue involved before the Examiner could have 
been carried by the defendant to a court of record and she 
could have applied to this Court for a w-rit of error. 
That the Examiner, by statutory procedure, determined the 
defendant to be an employer is admitted by the defendant by 
her demurrer to plaintiff's replication in which the question 
of estoppel is raised. It is claimed, however, among the 
grounds of demurrer that the Examiner I exceeded his author-
ity. : 
The Examiner is certainly a duly constituted authority. 
He is an appeal tribunal, specifically set up "to hear and 
decide disputed claims''. The dignity and importance of this 
tribunal is recognized in subsection (f) quoted in the margin 
where it is prescribed that '' A full and complete record shall 
be kept of all proceedings in connection with a disputed claim. 
All testimony at any hearing upon a disputed claim shall be 
recorded, but need not be transcribed I unless the disputed 
claim is further appealed". This record is preserved for 
review by the full commission and the Court. Moreover, 
g• as already pointed out, the final •decision of the Exam-
iner, not appealed from, becomes the final decision of the 
Commission. This Court, in the recent case of Bla/fl,kensh·ip 
v. Uneniploynient Co11ipensati011, C01n1ni~sion, et als, held that 
this Commission is a duly constituted tribunal, '' specifically 
charged with the jurisdiction and duty to determine the ques-
tions involved" ( Va. page , 13 S.1 E. (2nd) page 409). 
That demurrer should have been ove:nuled, thus limiting 
the case to the amount of taxes in.volved, is obvious. Other-
wise the provisions in the various subsections of Code Sec-
tion 1887(98) fls to the finality of decisions are meaningless .. 
The effect of the 10,1.rer Court's action in sustaining the de-
murrer was to hold that neither the Commission nor the Ex-
amhler appointed by it to function as i an appeal trilmnal, 
was a duly constituted tribunal vested with the power to 
pass upon the issues involved in a disnuted claim. 
There are authorities to support the proposition that the 
decision of the appeal tribunal is res .iiulica.ta. Thus in Sel7-
v. Presbit,rger, 8 Atlantic. 118, it is said: 
"'Wherever a final adjudication of an inferior Court. 
10=¥1 or of persons invested with power to *decide on the prop-
erty and dghts of the citizen, is e;aminable by the Su-
preme Court upon a writ of error or certiorari, such final ad-
judication may be pleaded as res judicata, and is conclusive-
nnon the parties in all future controversies relating to the· 
same matter". -
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The decision ef the Examiner in this case amounted to an 
assessment of liability for payment of unemployment com-
pensation tax, and contained an order directed to the de-
fendant to file payroll reports reflecting the earnings of her 
employees. The decision wa~ analogous to the facts in the 
case of Salisbury Pernument B,u.ilding ~ Loan Association 
v. Commission of Wicorn.ico Coivnty (:Md.), 39 Atlantic 425. 
There the state tax commission had assessed certain capita] 
stock tax. By statute the assessment of the tax commission 
was made final unless an appeal was taken to the State Board 
of Appeals; and, if an appeal be taken, and both members of 
the Board of Appeals are of the opinion that the assessment 
is erroneous, they are required to change it, and their decision 
is final. The suit was an effort to restrain, by injunction, 
the collection of the tax assessed by the tax commission. ThP 
Court said: 
'' The statute makes the decision of the board final on the 
question of valuation. We could not the ref ore revise its judg-
ment in this particular, even if there were proof that a mis-
take had been made'~-citing U. 8. v. Arrdondo, 6 Peters 729, 
in which the Supreme Court of the United States said: 
'' It is a universal principle, that, ,vhere power or jurisdic-
tion is delegated to any public officer or tribunal over a sub-
ject matter, and its exercise is confided to his or their dis-
cretion, the acts so clone are binding and valid as to the sub-
ject matter; and individual rights will not be disturbed col-
laterally for anything done in the exercise of that discretion 
within the authority and power confined. The only questions 
whieh can arise between an individual claiming a right under 
the acts done, and the public, or any person denying its valid-
ity, are, power in the officer, and fraud in the party; all 
other questions are settled by the decision made or the act 
done by the tribunal or officer; whether executive (1 
11* Crouch •170, 171), legislative, (4 ,vheat 423; 2 Peters 
412; 4 Peters 563), judicial, (11 Mass. 227; 11 S. & R. 
429, adopted in 2 Peters 167) or special, (20 Johns 739; 2 
Dow. P. C. 521) unless an appeal is provided for, or other 
revision, by some appellate or supervisory tribunal, is pre-
Rcribed by law." 
Other cases from the Supreme Court of the United States 
deemed in point are: 
U. 8. v. California Land Co., 148 U. S. p. 31. 
Bartlett v. Ka1J1,e, 16 Howard 263. 
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Western Union Telegrarph Co. v. State: of Misso'Utri, 190 U. 
S. 412, 23 S. Ct. Reporter 730. · 
This Court as recently as January 13, 1941, in the case of 
James R. Ward v. Sidney Charlton, Va. , 12 S. E. (2nd) 
791, had this to say with respect to the question of the doc-
trine of res j,itdfoata: 
'' The doctrine of res fu.dicata or esto1ppel by judgment is 
based on public policy, (2 Freeman on 'Judgments, 5th Ed., 
Sec. 626, p. 1:318; 30 Am. Jur., Judgments, Sec. 165, pp. 910, 
911, and 'proceeds upon the principle that. one person ~hall 
not the second time litigate, with the same person or with 
another so identified in interest with such person that he rep-
resents the same leg·al right, precisely the same question, par-
ticular controversy or issue, which has }jeen necessarily tried 
and finally determined, upon the meri ts 1, by a court of com-
petent jurisdiction, in a judgment in personam in a former 
suit.' " United States v. California Bridge a.nd Const. Co.} 
245 U.S. 337, (341), 38 S. Ct. 91, (93), 62 .Law Ed. 332. 
'' The doctrine is firmly established and should be main-
tained where applicable.'' Pembroke ~imestone Works v. 
Commonwealth, 145 Va. 644, (648), 134 S. E. 721. 
There is no distinction in principle between the case in-
volved here and the case of Ward v. Charlton. Ward was 
bound by a final judgment in suit behveen him and Harper 
involving the same facts presented ;in the case of *Ward 
12• v. Charlton. Upon the same principle Louise B. Har-
vey is bound by a judgment in a :controversy between 
her and the claimant, Alice TO"wns, involving the same issue 
and same state of facts in this suit between the Unemploy-
ment Compensation Commission and Louise B. Harvey. 
The ref ore, regardless of whether or not the Examiner w·as 
right or wrong, the demurrer should have been overruled and 
the issue in the case limited to the amourit of tax due. 
Assignment of Error No. f.-If the lower Court was right 
in sustaining the demurrer, and thereby not holding that the 
defendant was estopped to deny that she was an employer 
during the years set forth in the notice .of motion, the Court 
erred, upon the evidence submitted ( which was the transcript 
of the record of proceedings had before the Examiner) in 
holding that the defendant was not an! employer within the 
meaning of that term as used in the Unemployment Com-
pensation Act. 
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The essential facts in connection with this assignment are 
as follows: 
Louise B. Harvey, the defendant, is the sole owner of three 
establishments in the City of Richmond. The establishments 
are conducted as training schools for beauty parlor opera-
tives. ·while in training an operative is obviously an ap-
prentice. After the apprenticeship is completed, the opera-
tive usually continues to work for the defendant. The op-
erative is assigned a booth, required to wear a certain kind 
of uniform, to report for work at 9 :00 o'clock, A. :M., to re-
main on duty during the entire day except for lunch hour, 
usually working until eight or nine o'clock at night, is usually 
assigned customers by a cashier, but has the right to solicit 
customers, performs her services on the premises and at the 
establishment of the def end ant, gives the customer a check 
or statement of her bill, which check is paid by the cus-
13* tomer to the cashier. ·The operative is compensated 
by receiving in settlement each week a part of the money 
taken in by such operativ<~. There is a conflict as to this 
statement, there being evidence that the defendant keeps the 
first $6.00 and the operative is paid all over $6.00. There 
is likewise a conflict as to when an operative is required to 
report for duty, or can leave for the day. Some small equip-
ment is furnished by the operative, large equipment and a 
certain kind of oil is furnished by the defendant. The serv-
ice performed by the operative is in the usual course of busi-
ness of the defendant. There is no evidence to sh°'v that the 
operatives are engaged in an independently established trade, 
occupation, profession or business. 
The statute Michie's Code, Section 1887(94), 1938 Supple-
ment defined ''Employer'' at the time this cause of action 
accrued. The appropriate. sub-divisions of said Section are 
(i)(1)1, (j) (1), (2) and (6)r. quoted in tlie margin. 
The Examiner found as a fact that at least eight operatives 
were engaged for one day a week in twenty different weeks. 
Therefore, if the individuals did not render services coming 
within the exception ( 6) they were in "employment" and the 
defendant is an "Employer". Since subsection (6) is an 
exception the burden is on the defendant to show conformity 
therewith as a prerequisite to exemption. Y 01mg v. Bureau 
of Une1nploy11ient Compensation Commission (Georgia), l 0 
S. E. (2) 412; Globe Gra.hi & llfiZZ.in,.r; Com-pa,ny v. Inlu..strial 
C01nrnission (Utah), 91 Pac. (2) 512. 
The first condition which must be met is: 
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'' 'A' Such individual has been and will continue to be 
free from control or direction over the performance of such 
services, both under his contract of service and in fact.'' 
14* *vVe submit that the defendant has failed to meet this 
test. In order to do so she must not only show that sh~ 
has exercised no control or direction ·over the operatives per-
forming· services for her, but that she has no right under the 
contract to control or direct such services at any time. The 
control necessary is not control as to details. General control 
is sufficient, substantially less than the :control required un-
der the common law.-McDermott v. Sta.te of Washington, 
82 Pac. (2nd) 528. ' 
Even though the defendant should show that she has met 
the first condition ''A'', she must also me'et the test prescribed 
in "B" because these two conditions are joined together with 
the conjunction ''and''. 
"B" reads as follows: 
'' such service is either outside the usual course of the busi-
ness for which such service is performed~ or that such service 
is performed outside of all the places of business of the en-
terprise for which such service is per£ ormed; or such indi-
vidual, in the performance of such service, is engaged in an 
independently established trade, occupation, profession or 
business. '' 
From the evidence it can hardly be disputed that the op-
eratives are performing services in the ".
1
usual course of busi-1 
ness'' of the defendant and not '' outside of a11 the places of 
business'' of the defendant. This statement, we submit, need~ 
no further elaboration. 
The record does not show· that the operatives are "engaged 
in an independently established trade, occupation, profession 
or business''. On the other hand, there is complete lack of 
independence. The operatives are subservient to the de-
fendant, who is the only person connected with her business 
who is independent as the term is ordinarily used. 
The cases of McDennott v. Washington and Yoim,q v. Bu-
reau of Unemployment Compensation C01nm.ission of Georgia, 
s1.tpra, are both in point. 
*McDermott operated a barber-shop and entered into 
15* '' oral lease agreements'' ·with other barbers whereby 
the latter were to have the use of a. chair and other 
fneilities for carrying on the barber trade in McDermott's 
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shop. The barbers, the "lessees", were to receive 60% of the 
money taken in by them. The agreement could be terminated 
with one week's notice. A chair so ''leased'' could be used 
by any other barber while the "lessee" was absent. The 
lease could be suspended without notice under certain condi-
tions. 
:McDermott had agreements with two boot-blacks who were 
to retain all their earnings until a specified yearly amount was 
reached, after which the earnings were to be divided between 
the boot-blacks and the proprietor, McDermott. -
The manicurists under their agreements, kept all the money 
they took in and furnished their own supplies. 
The Court held that the barbers, boot-blacks and manicurists 
were all in ''employment'' within the meaning of the Wash-
ington statute which is almost identical with the Virginia 
Rtatute. The Court found that none of them were engaged 
in an independently established trade, occupation, profession, 
or business. 
In the Georgia case, Young and his wife, partners trading 
as Artistic Barber Shop and Beauty Shop, entered into a 
written agreement with one Thornton, a barber. The lease 
is quoted in full in the opinion. It is submitted that a com-
parison of this lease with the facts in this record will reveal 
that there is no substantial distinction between the Georgia 
case and the case before this Court. The Georgia Court held 
tllat Thornton was '' in employment'' within the meaning of 
the Georgia Act (which is almost word for word like the Vir-
ginia sta.tu te), and said : 
''1:Vhen it is shown that an individual works for wages he 
comes under the Act unless 'it is shown to the satisfac-
16'9 tion of the Commissioner' *that his employment falls 
within the three classes designated in A, B, and C, quoted 
above. Where the Commissioner treats an individual work-
ing f°or wages as coming under the Act, as he does in this case 
hy proceeding against the employer of such person to collect 
the contributions required under the Ac.t, it presumably has 
not been established 'to the satisfaction of the Commissioner' 
that the employment of the individual working· for wages does 
not fall within the three exceptions designated A, B, and C. 
The burden is therefore upon the defendant employer to show 
that the services performed come w·ithin these three excep-
tions. See Globe Gm.in~ 'llfillin.Q Co. v. Industrial Commis-
~<.>ion-Utah-(91 Pac. (2d) 512)." 
• • * 
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'' It appears from the contract itself tha.t it is contemplated 
that the individual barber is not free from control or direction 
by the defendant employer over the performance of his serv-
ices, and that the services performed are not outside the usual 
course of the business or outside of the place of business or 
enterprise for which the services are performed, and that the 
individual is not customarily engaged in an independently 
established trade, profession or business. 
'' It is immaterial whether the parties come within tl1e re-
lation of master and servant or independent contractors. The 
Act itself fixes the status of their emplbyment which brings 
them within the terms of the .Act, and renders the employer 
liable for the contributions required by the .Act. 
'' As stated by the Supreme Court of "\Vashington in the 
case of McDer1nott v. Sta.te-"T,,,Vash.-82 P. ( d) 568, in constru-
ing an act of that State similar to the G~orgia Act, 'It is un-
necessary to determine whether the common law relation of 
master and servant exists between respondent and the bar-
bers and other operatives in his shop, because the parties are 
brought within the purview of the Unemployment Compensa-
tion Act by a definition more inclusive• than that of master 
and servant.' '' 
17* *There are numerous cases construing and interpret-
ing Section 2(j) (6) of the law, which is almost uniform 
in a large number of States. Some of !these cases, in addi-
tion to those already cited, are, for the convenience of the 
Court, listed below : , 
Holding services to be employment: 
Creameries of America v. Ind!u.strial Conunission, 102 Pac. 
(2nd) 300. I 
Salt Lake Tribitne Co. v. Industrial Gommission, 102 Pac. 
(2nd) 307. 
8-im.,ger Sewing Ma.chine Co. v. Uneniploy·mem..t Conipensa-
tion Commission of Ore.(Jon, 103 Pac. (2nd) 708. 
Industrial Conunlssion v. Northwestern lJf,utu.al Life Insur-
ance Co., 88 Pac. (2nd) 560. 
J elf erson Stan,dard Life Insitrance Co. v. Unemployment 
Compensation Commission of North Carolfria, 2 S. E. (2nd) 
584. 
McKinley v. R. L. Payne & Sons Lumber Co. (Ark.), 143 S. 
1N. (2nd) 38. 
Jack ,di; Jill v. Tone (Conn.), 9 Atlantic (2nd) 497. 
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Fuller Brush Go. v. Schamp (N. J.), 12 Atlantic (2nd) 702. 
In re Morton. (N. Y.), 30 ·N. E. (2nd) 369. 
Holding services not employment : 
Fuller Bntsh Co. v. Industrial Gonim:ission of Utah, 104 Pac. 
(2nd) 201. 
W ashin.gton Recorder P1iblishing Go. v. Ernest ("Wash.), 9] 
Pac. (2nd) 718. 
Assignmerit of Error No . . 3.-There is no dispute about the 
amount of tax due if there is any liability upon the defendant 
as au employer under the Act. The final order of the lower 
court states that the Court '' doth find that the defendant 
18* was not, during either of the years •mentioned in the 
notice of motion for judgment, an 'employer' within 
the meaning of that term as used in the Unemployment Com-
pensation Act of Virginia, and for that reason doth order 
that the plaintiff recover nothing from the defendant under 
its notice of motion, etc." Because, therefore, the demurrer 
should have been overruled, judgment should have been given 
for the amount of tax sued for. 
If we are correct in our positions argued above that the 
plea of rns ,11,.cl-ica.ta should have been sustained and the trial 
of the case limited to the amount of tax due, then this Court, 
proceeding to enter such judgment as is right and proper, 
should enter judgment here for the plaintiff against the de-
f endaut for the amount sued for, to-wit, $209.68, with interest 




WHEREFORE, for the errors above set fortl1, and other 
errors cnntained in the said record and judgment, your peti-
tioner prays that it may be a.warded a writ of error to the 
said judgment of the said Circuit Court, and that said judg-
ment may be set aside, and that this Court will enter final 
judgment for the plaintiff for the said sum of $209.68, with 
interest as prayed for in said notice of motion, and costs. 
Notice is hereby given that this petition will he adopted 
as an opening brief, and it is requested that an oral presenta-
tion of same may be granted. 
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Respectfully submitted this the 15th df1Y of .April, 1941. 
UNEMPLOYMENT COMPENSATION COM-
MISSION OF VIRGINIA. 
By KENNETH C. PATTY, 
Assistant Attorney General of 
Virginia of Counsel. 
19* *ABRAM P. STAPLES, 
Attorney General of Virginia, 
KENNETH C. PATTY, 




The undersigned, attorney-at-law, practicing in the Su-
preme Court of Appeals of Virginia, do hereby certify that in 
my opinion there is error in the judgment complained of in 
the foregoing petition, for which the same should be reviewed 
and reversed. 
KENNETH C. PATTY. 
20* *It is hereby certified that a copy of the foregoing pe-
tition was delivered to counsel for the defendant, Lou-
ise B. Harvey, on the 15th day of April, 1941. 
Received April 15, 1941. 
KENNETH C. PATTY, 
Of Counsel for the Petitioner. 
M. B. WATTS, Clerk. 
April 29, 1941. ·writ of error awarded by the court. No 
bond. 
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RECORD 
Unemployment Compensation Commission of Virginia, Plain-
tiff, 
v. 
Louise B. Harvey, Defendant. 
VIRGINIA: 
Pleas before the Circuit Court of Richmond, at the court-
house of said City, on the 26th day of February, 1941. 
Honorable Julien Gunn, Judge, presiding. 
BE IT REMEMBERED, That heretofore, to-wit, on the 
9th day of September, 1940, came the Unemployment Com-
pensation Commission of Virginia, plaintiff, by its attorney, 
and filed in the Clerk's Office of said Court its notice of mo-
tion for judgment against Louise B. Harvey in the words and 
fig·u res following: 
NOTI:CE OF MOTLON FOR JUDGMENT. 
To Louise B. Harvey: 
You are hereby notified that on the 30th day of Septem-
ber, 1940, at 10:00 o'clock, a. m., or as soon thereafter as the 
matter may be heard, the undersigned plaintiff, Unemploy-
ment Compensation Commission of Virginia, an instrumen-
tality of the Commonwealth of Virginia, wil1 move the Circuit 
Court of the City of Richmond, at the Courthouse thereof, 
for a judgment ag·ainst you for the sum of Two Hundred Nine 
Dollars and Sixty-eight Cents ($209.68), with interest as 
hereinafter set forth, together with the costs incident to this 
proceeding, all of which is justly due by you, the said defend-
ant, to the plaintiff under and by virtue of the provisions of 
the Unemployment Compensation Act of the Commonwealth 
of Virginia, approved December 18, 1936. 
Plaintiff alleges and avers that during the calendar years 
1937, 1938, and 1939, said defendant was an employer as de-
fined in Section 2(i) (1) of said Unemployment ,Compensation 
18 Supreme Court of Appeals of Virginia 
Act; that under Section 7(b)(l) of said Act, said defendant 
was required to pay a tax to the plaintiff equal to one and 
eight-tenths per cent (1.8%) of the wages paid and payable 
by it with respect to employment during the calendar year 
rn:-n; that under Section 7 (b )(2) of said Act, said defend-
ant was required to pay a tax to the plaintiff equal to two 
and seven-tenths per cent (2.7%) of the ,vages paid and pay-
able by it with respect to employment lduring the calendar 
years 1938 and 19::19; that during the fir~t quarter of the cal-
endar year 1937, said defendant paid out in gross wages to 
its employees the sum of Seven Hundred Twenty-eight Dol-
lars and no Cents ($728.00), on which tax accrued 
page 2 ~ and is payable to the plaintiff in the amount of 
Thirteen Dollars and rren Cents ($13.10), with iu-
terest thereon at the rate of one per cent per month from 
August 1, 1937, until paid; that during the second quarter 
of the calendar year 1937, said defendant paid out in gross 
wages to its employees the sum of Seven Hundred Twenty-
eig·ht Dollars and no Cents ($728.00), on ,vhich tax accrued 
and is payable to the plaintiff in the amount of Thirteen Dol-
lars and Ten Cents ($13.10), with interest thereon at the rate 
of one per cent per month from Aug·ust 1, 1937, until paid; 
that during the third quarter of the calendar year 1937, said 
defendant paid out in gross wages to its employees the sum 
of Seven Hundred Twenty-eight Dollars and no Cents 
($728.00), on which tax accrued and is payable to the plain-
tiff in the amount of Thirteen Dollars and Ten Cents ($13.10). 
with interest at the rate of one per cent per month from 
November 1. 1937, until paid; that during the fourth quarter 
of the calendar year 1937, said defendant paid out in gros~ 
wages to its employees the sum of Seven Hundred Twenty-
eight Dollars and no Cents ($728.00), on which tax accrued 
and is payable to the plaintiff in the amount of Thirteen Dol-
lars and Ten Cents ($13.10), with interest at the rate of one 
per cent per month from February l, 1938, until paid; that 
during the first quarter of the calendai· year 1938, said de-
fendant paid out in gross wages to its employees the sum of 
Seven Hundred Twenty-eight Dollars and no Cents ($728.00), 
on which tax accrued and is payable to the plaintiff in thP 
amount of Nineteen Dollars and Sixty-six Cents ($19.66), witl1 
interest at the rate of one per cent per month from Mav 1. 
1938, until paid; that during· the second quarter of the calen-
dar year 1938~ said defendant paid out in g-ross wages to it~ 
employees tlle sum of Sevcm Hundred Twenty-eight Dollars 
and no Cents ($728.00), on which tax accrued and is payable 
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six Cents ($19.66), with interest at the rate of one per cent 
per month from August 1, 1938, until paid; that during the 
third quarter of the calendar year 1.938, said defendant paid 
out in gross wages to its employees the sum of Seven Hun-
dred Twenty-eight Dollars and no Cents ($728.00), on which 
tax accrued and is payable to the plaintiff in the amount of 
Nineteen Dollars and Sixty-six Cents ($19.66), with interest 
thereon at the rate of one per cent per month frvm Novem-
ber 1, 1938, until paid; that during the fourth quarter of the 
calendar year 1938, said defendant paid out in gross wages 
to its employees the sum of Seven Hundred Twenty-eight Dol-
lars and no Cents ($728.00), on which tax aecrned ancl is pay-
able to the plaintiff in the amount of Nineteen Dollars a11d 
Sixty-six Cents ($19.66), with interest thereon at ih(} rnte of 
one per cent per month from },ebruary 1, 193H, until paicl; 
that during the first quarter of the calendar year 193!1, Haid 
defendant paid out in gross wages to its employees the sum 
of Seven Hundred Twenty-eight Dollars and no Ceuts 
($728.00), on which tax accrued and is payable to the plaiu-
tiff in the amount of Nineteen Dollars and Sixty-six Cents 
($19.66), with interest at the rate of one per cent per montl1 
from l\fay 1, 1939, until paid; that during the second quarte1· 
of the calendar year 1H39, said defendant paid out in gross 
wages to its employees the sum of Seven Hundred Twenty-
eight Dollars and no Gents ($728.00), on which tax accrued 
and is payable to tho plaintiff in the amount of Nineteen Dol-
lars and Sixty-six Cents ($19.66), with interest thereon at 
the rate of one per cent per month from August 1, 1939, until 
paid; that during the third quarter of the calendar year 1939, 
said defendant paid out in gross wages to its employees the 
sum of Seven Hundred Twenty-eight Dollars and no Cents 
($728.00), on which tax accrued and is payable to the plain-
tiff in the amount of Nineteen Dollars and Sixty-six Cents 
($19.66), with interest thereon at the rate of one per cent per 
month from November 1. 1939, until paid; that during tl1e 
fourth quarter of the calendar year 1939, said defendant pai<l 
out in gross wages to its employees the sum of Seven Hm1-
dred Twenty-eight Dollars and no Cents ($728.00), on which 
tax accrued and is payable to the plaintiff in the 
page 3 ~ amount of Nineteen Dollars and Sixty-six CentR 
($19.66), with interest thereon at the rate of one 
per cent per month from February 1, 1940, until paid; all of 
which is as slrnwn bv itemized Statement of Account and Af-
fidavit attached her.cto and made a part hereof. 
WHEREFORE, at tlJe time and place hercinahove set forth, 
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the undersigned plaintiff will move the said Court for a judg-
ment and award of execution against you for the said sum of 
Two Hundred ,Nine Dollars and Sixty-eight Cents ($209.68), 
with interest as aforesaid and the costs incident to this suit. 
UNEMPLOYMENT : COMPENSATION 
COMMISSION OF VIRGINIA, 
By KENNETH C. PATTY, Counsel. 
KENNETH C. PATTY, Counsel, 
Unemployment Compensation Commission of Virginia, 
Richmond, Virginia. 
August 30, 1940. 
Richmond, Virginia, 
i August 30, 1940. 
LOUISE B. HARVEY, 
IN ACCOUNT WITH 
UNEMPLOYMENT COMPENSATION COMMISSION 
·OF VIRGINIA D1·. 
To Payroll Tax, 1937-Due in installments as set 
forth below. $ 52.40 
1937 payroll tax is ·based upon gross wages for said. 
year in the amount of $2,912.00, and. at a rate of 
1.8%, the tax payable in installments: as follows: 
Period Year vVage Tax Due 
1st Qtr. 1937 $ 728.00 $13.10 8/1/37 
2nd Qtr. 1937 728.00 13.10 8/1/37 
3rd Qtr. 1937 728.00 13.10 11/1/37 
4th Qtr. 1937 728.00 13.10 2/1/38 
$2,912.00 $52.40 
rro Payroll Tax, 1938---Due in installments as set 
forth below. 78.64 
1938 payroll tax is based upon g·ross wages for said 
year in the amount of $2,912.00, and at a rate 
of 2.7%, the tax payable in im~tallments as fol-
lows: 
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Period Year Wag·e Tax Due 
1st Qtr. 1938 $ 728.00 $19.66 5/1/38 
2nd Qtr. 1938 728.00 19.66 8/1/38 
3rd Qtr. 1938 728.00 19.66 11/1/38 
4th Qtr. 1938 728.00 19.66 2/1/39 
----
$2,912.00 $78.64-
To Payroll Tax, 1939-Due in installments as set 
forth below. $78.64 
1939 payroll tax is based upon gross wages for 
said year in the amount of $2,912.00, and at a 
rate of 2. 7 %, the tax payable in installments as 
follows: 
Period Year Wage Tax Due 
1st Qtr. 1939 $ 728.00 . $19.66 5/1/39 
2nd Qtr. 1939 728.00 19.66 8/1/39 
3rd Qtr. 1939 728.00 19.66 11/1/39 
4th Qtr. 1939 728.00 19.66 2/1/40 
---
$2,912.00 $78.64 
The tax for the year 1937 beat·s iTlterest at the rate of one 
per cent per month from the due date of ,~ach installmeut 
until paid. 
The tax for the year 1938 bears interest at the rate of one 
per cent per month from the due date of each rnstallmeut until 
paid. 
The tax for the year 1939 be:ns interest at the rate of one 
per cent per month from the due date of each installment 
until paid. 
A.FFIDAVI'r. 
Commonwealth of Virginia, 
City of Richmond, to-wit: 
I, W. H. Wren, after first b9ing duly sworn, upon my oath 
state that I am the Ag-ant for the Unemployment Compensa-
tion Commission of Virginia, an instrumentality of the Com-
monwealth of Virgfaia, plaintiff, mentioned in the Notice of 
:i\fotion for Judgment to which this Affidavit is attached; 
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that to the best of my belief, the amount of the plaintiff's claim 
is $209.68; that said sum is justly due; and that the plaintiff 
claims interest thereon at the rate of one per cent per month 
as follows: 
. $13.10 from August 1, 1937, until paid 
13.10 from .August 1, 1937, until paid 
13.10 from November 1, 1937, until pai.cl 
13.10 from February 1, 1938 until paid 
19.66 from :May 1, 1938, until paid 
19.66 from Aug1.1st 1, 1938, until paid 
19.66 from November 1, 1938, until paid 
19.66 from February 1, 1939, until paid 
page 5 ~ $19.66 from May 1, 1939, until paid 
19.66 from August 1, 1939, until paid 
19.66 from November 1, 1939, until paid 
19.66 from Pebruary 1, 194r, until paid 
I 
$209.68 . . . . . ..... -........ 1 ••••• Total Tax Due 
Given under my hand this 30th day of August, 1940. 
\V. H. WREN. 




My commission expires on the 27th day of December, 194 L 
A copy of this affidavit has this day been certified hy me. 
Teste: 
WALKER C. COTTRELL, 
Clerk, Circuit Court City of Richmond. 
RETURN. 
Executed in the City of Richmond, Virginia, Sept. 9th, 1940, 
by delivering· a copy of the within Notice of Motion, Account 
and Certified Affidavit to Louise B. Harvey-in person. 
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Said Certified Affidavit was duly Certified by the Clerk of 
this Court: 
,T. HE,RBEHT MERCER, 
Sheriff, of the City of Richmond, Virginia. 
By S. J. vVI:NGFIELD, 
Deputy Sheriff. 
Sheriff's Fee $1.00. 
And afterwards: In the Circuit Court of the .City of Rich-
mond, on the 30th day of September, 1940. 
This day came the Plaintiff, by its Attorney, and on mo-
tion of Plaintiff, by its Attorney, this Notice of Motion for 
,Judgment is hereby docketed, and came also the defendant, 
by her Attomey, and by leave of Court filed her Counter Af-
fidavit. 
DEFENDANT'S PLEA AND AFFIDAVIT. 
The defendant, Louise B. Harvey, comes and says that she 
is not indebted to the above styled plaintiff or to the Common-
wealth of Virginia in any sum whatever as alleged in the above 
styled notice of motion. 
That she did not have an employees in the years 1937, 1938 
and 1939, and was not an employer as defined in the Unem-
ployment Compensation Act as set forth in the said notice of 
motion, and furthermore did not pay tu any em-
page 6 ~ ployees during the aforesaid years, or to either of 
them, the various sums of money as alleged in said 
notice of motion or any parts thereof, and was not at any 
time during the said years 1937, 1938 and 1939 an employer 
within the meaning and under the provisions of the aforesaid 
act, and did not pay out any wages in accordan~e with the 
terms of said act on which any taxes could be charged. 
And this she is ready to verify. 
• JOHN B. WELSH, p. cl. 
State of Virginia, 
City of. Richmond, to-wit: 
LOUISE B. HAUVEY . 
This day personally appeared before the undm·signed, a 
Notary Public for the City aforesaid, in the State of Vir-
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ginia, Louise B. Harvey, who after first being duly sworn, 
made oath that the statements contained in the above writing 
and plea are true and correct to the best of her knowledge, 
information and belief. 
Given under my hand this 27th day of September, 1940. 
JOIL~ B. WELSH, 
Notary Public. 
And afterwards: In the Circuit Court of the Citv of Rich-
mond, on the 14th day of October, 1940. · 
This day came the Plai.ntiff, by its Attorney. and by leavl~ 
of Court, files its replication to the Plea and Affidavit here-
tofore filed by the defendant. 
REPLICATION. 
The plaintiff, by the Attorney General, comes and says 
that, at the time when the cause of action mentioned in tbe 
Notice of Motion for Judgment in this action accrued~ Louise 
B. Harvey, the defendant, had been found and adjudicated 
to be an employer within the meaning· of the Virg-ini.a Un-
employment Compensation Act by an Examiner, functioning 
as an Appeal Tribunal under the provisions of .Section fl of 
said Act (Section 1887(98) of the Virginia Code), for this, 
to-wit, that heretofore, to-wit, on the 7th day of September, 
1939, one Alice Towns, filed a claim with the Unemploymm1t 
Compensation Commission of Virginia 
I 
for unemployment 
benefits, as prescribed by said Act, asserting that she was 
then unemployed and had previously thereto, and within the 
statutory period, been in the employment of the defendant, 
Louise B. Harvey, an employer within the meaning of said 
Act, and had earned wages in said employment in an amount 
sufficient to qualify her for the receipt of unemployment 
benefits; that said claim for benefits, except a small amount 
based upon wages earned from some one other than the de-
fendant, was denied to said claimant by the deputy with whom 
the claim was :filed upon the ground that said Louise B. Har-
vey denied that sl1e was, and had ever been, an employer 
within the meaning· of said Act, and had not filed with the 
Unemployment Compensation Commission of Virg-inia the re-
ports required of each employer respecting the wages earned 
by all individuals in the employment of such em-
pag-e 7 ~ ployer: that, as she had a right to do, said claimant, 
Alice Towns, appealed from the determination of 
her claim, made by said deputy, to the Examiner, function-
·~ 
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ing as an Appeal Tribunal, contending in said appeal that 
benefits should have been awarded to her based upon wages 
earned by her while performing services for said defendant, 
Louise B. Harvey; that, after proper notice as required by 
the said Unemployment -Compensation Act of Virginia, and 
the H,egulations of the Unemployment Compensation Com-
mission of Virginia, adopted pursuant to said Act, which no-
tice was duly served upon the claimant and the defendant, 
Louise B. Harvey, as prescribed by law and said regulations, 
the Examiner, sitting as a duly and properly ·constituted Ap-
peal Tribunal, held a formal heal'ing for the purpose of as-
certaining and determining the status under the Virginia 
Unemployment Compensation Act of the said Louise B. Har-
vey and the benefit rights, if any, of the claimant; that said 
Louise B. Harvey was present at said hearing and a party 
thereto and submitted evidence to said Examiner in support 
of her contention that she was not, and never had been, an 
employer within the meaning of said Act; that upon consid-
eration of the evidence submitted by the claimant and the 
said Louise B. Harvey, the Examiner held, determined, found 
and adjudicated that the said claimant and the individuals per-
forming· similar services for said Louise B. Harvey were em-
ployees of said Louise B. Harvey within the meaning of said 
Act, and that said Louise B. Harvey was an employer within 
the meaning of said Act, and had been such an employer dur-
ing· the calendar years 1937, 1938 and 1939, and entered an 
order to that effect, and in said order directed said Louise 
B. Harvey to file the required reports with the Unemploy-
ment Compensation Commission of Virginia, reflecting the 
total wag-es paid by her to all individuals performing any 
Rervices for her whatsoever during- the calendar yea.rs· J 9:17, 
Hl38 and 1939, and to pay the tax thereon; that a sig11ed copy· 
of said order was, in the manner prnscribed by said Act, 
served upon the said Lonise B. Harvey, ,,Tho, althoup;h she 
liad the right so to do, failed to appeal from said decision, 
mid said order and decision of said Examiner thereupon be-
came final. 
The said order and decision rendered by said Examiner, 
-functioning as an .A.ppoal Tribunal, definitely and finally de-
termined and adjudicated the rights of all the parties to Raid 
proceeding had before said Examiner and remains in full 
force and unreversed, and this plaintiff says that the defend-
ant, Louise B. Harvey, is now estopped by said final judg-
mPnt from asserting in this action, as she bas done hy her 
plra, that sl1e was not an 0:mployer within the meaning- of the 
Fnemployment Compensation Act of Virginia during the 
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years 1937, 1938 and 1939, and, the ref ore, the sole issue in 
this case is the amount of wages paid or payable by said de-
fendant during said years to the individuals in her employ-
ment, and the tax thereon. And this the said plaintiff is 
r1~ady to verify by the record in said proceedings and before 
said Examiner. 
WHEREFORE, the plaintiff prays judgment of the Court, 
in the first instance, whether or not the said defendant is 
forever barred and estopped from now dei1yfog in this ac-
tion that she was, during the calendar years 1937, 1938 and 
1939, an employer within the meaning of said Virginia Un-
employment Compensation Act. 
KENNETH C. PATTY, 
Assistant Attorney General of Virginia and, 
as such, Counsel for the Unemployment 
Compensation Commission of Virgfoia. 
And afterwards: In the Circuit Court of the- City of Rich-
mond, on the 26th day of February, 1941. 
page 8 ~ DEMURRER. 
The defendant Louise B. Harvey by counsel comes and 
says that the replication filed by the plaintiff to her plea, al-
leging that she had been found and adjudicated to be an em-
ployer by an examiner functioning· as an appeal Tribunal un-
der the provisions of the Acts of the Assembly of Virginia 
is not sufficient in law, and she assigns among other grounds 
of demurrer which may be hereafter submitted, the follow-
ing: 
1st. That the examiner of the commission referred to in 
said replication was not a judicial officer, nor did he function 
as a judicial Tribunal, and therefore his rulings or decisiom~ 
do not have the force and effect of a cohrt decision. 
2nd. The proceeding under which the hearing hy said Ex-
Hminer was held, was solely for the purpose of ascertaining· 
whether or not Alice Towns was entitled to compensatio11 
from the State of Virginia, and his award of compeusation 
to her did not operate as a judgment or claim ag·ainst Louise 
B. Harvey nor did his clesig11ation of her as ar1 'emplow~e af-
fect or decide her relations with any other persom; ~orking: 
in her establishment. '" 1 
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only for the purpose of affording her compemmtion ariEing 
out of her working in a certain place, and the Examiner ex-
ceeded his powers when he attempted to define the relations 
of Louise B. Harvey with any other persons than irnid uppli-
cant. 
4th. That said Louise B. Harvey was only incidenfally a 
party to the proceedings held before the examiner upon tht.'\ 
petition of Alice Towns, and the ruling of the examinel' doPs 
not preclude her from denying and contesting his interpreta-
tion of her status and definition as an employer. 
5th: The statement of facts as to the relations of Alice 
Towns with Louise B. Harvey set forth in the opinion and 
ruling of the examiner shows that Louise B. Harvey was not 
au employer within the true meaning· of statutes of Virginia 
providing for Unemployment Compensation. 
6th. To construe that the decision of the examiner bars de-
fendant from asserting her defense to the notice of motion 
would be to deprive her of her rights wit.bout due process of 
law. 
7th. It is a violation of the Constitution of Virginia and of 
the United States to attempt to invest the exami11er with 
power to determine questions of law as well as of fact. 
DEFENDANT'S PLEA #2. 
The defendant .Louise B. Harvey by counsel comes aud say~ 
that the period of time during which the alleged cause of ac-
tion mentioned in the notice of motion for judgment ip tJw 
above styled proceeding is claimed to have occurred, she war-: 
found and adjudicated not to be an employer within 
page 9 ~ the meaning and under the terms and provisions of 
Title VIII of the Social Securitv Act as enacted bY 
the Congress of the U. S., after due inves'tigation by the rep-
resentatives of the U. S. Department of Internal Revenue in 
charge of the Social Security Act 'lnd it was further d~ciclecl 
and held that said Louise · arvey had been erroneously 
listed and assessed f axes as an employer, and said de-
partment ordered an abatement. and cancellation of tmrn~., 
penalties and interest assessedl:l·om January 1, 1937, through 
.Tune 3_D. 1938. Th9 said depaytment after commenting- rip911 
the evidence sulmutted, showmg- the plans and methods 01' 
the conduct of the business of said Louise B. Harvev decided 
that the amounts earned and received by those who pursued 
their business in spaces or booths in her establishment or 
beauty parlor under rental or lease privileges from her did 
not constitute wages within the meaning of Section 811A of 
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the Act creating benefits to those who are employees within 
the terms and provisions of said Act, which is broader and 
more inclusive than the terms of the Virginia statutes on 
Unemployment Compensation defining who are employees or 
earners of wages within the meaning of said Virginia statutes. 
That the A.ct of Congress providing· for the creation of the 
Social Security fund and application of the benefits there-
from to those who are employees and wage earners applies 
to the employees und wage earners in the State of Virginia. 
and having a broader scope than the Acts of the Virginia 
1\.ssembly, precludes the Unemployment Compensation Com-
mission of Virginia, by its examiner from holding and ren-
dering a decision in conflict therewith, and the said Commis-
sion is the ref ore estopped from construing and deciding 
through its representatives and agencies that the defendant 
occupied a different relation from those with whom she did 
business than held and decided by the officials of the United 
States Government. 
The said defendant fUl'ther comes and says that the City 
of Richmond throug·h its duly constituted license officers, after 
due investigation of her method of doing business, decided 
that the said persons who were engaged in business in her 
eRtablishment occupying a similar relation to that of A.lie~ 
Towns were not employees of said business, and were not 
entitled to operate and do vwrk under her g·cneral license, 
but that they were liable for separate licenses as independent 
operators and business people, and assessed them for omittecl 
licenses for the time they were doing business similar to that 
of said Alice Towns, and this construction of the character 
of work and the nature of the occupatio'.n of the various pm·. 
sons performing work in her establishment as lessees of 
booths or spaces were conducting· independent business sepa-
rate and apart from Louise B. Harvey, and as to them, they 
not being in her employ or receiving compensation from her 
were not her employees, and she was not their employer, and 
this construction of her alleg·ed status as an emplover should 
operate as a bar to any proceedings of tlrn u nemploymenf: 
Compensation Commission of Virginia to collect from said 
clef endant any assessments or levies upon any sums of money 
earned b~r said independent operators, and also as a bar to 
any· ruling· or decision of examiner of said commission. 
And thiR tho defendant is ready to verify. 
LOUISE B. HA RV~Y. 
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page 10} OPINION OF COURT. 
The plaintiff, Unemployment Compensation Commission of 
Virginia, alleges that during the calendar years 1937, 1938, 
1939, the defendant, Louise B. Harvey, was an employer, as 
defined in Section 2(i)(l) of the Unemployment Oompensa-
tion Act; and that under Section 7 (b)(l) of the Act, the de-
fendant was required to pay a tax to the plaintiff on wag·es 
paid and payable with respect to employment in certain 
amounts for certain years, asserting that an amount of 
$209.68, with interest and cost were due under the Act. The 
ground of the Notice of Motion was that; (1) Alice Towns, 
was employed by the defendant during the years alleged, to 
which allegation the defendant demurred and the plaintiff filed 
a replication thereto and there were oral arguments and 
briefs. The defendant claimed that, Alice Towns, the party 
on behalf of whom the petition was filed, was not an employee 
but was the renter of a booth in an establishment owned or 
rented by the defendant, for the purpose of accommodating 
customers in the art of beautifying. An analysis of the evi-
dence filed discloses the following pertinent feature on 
whether or not the ward was an employee of the defendant, 
or whether she was an independent operator, and rented thf> 
booth from the defendant for the purpose of carrying on her 
independent business or profession. 
On Page #2 of the transcript of the evidence is cfornlo~P.d 
the fallowing· questions and answers. 
Page #2-Mrs. Louise B. Harvey, 
Bv Examiner: 
· Q2. What kind of business do you follow? 
A. A beauty school. 
Q:3. A beauty school? 
A. A beauty school, and upon completion of the course, the 
girls that come up from me, they rent the booths, and I have 
this shop, and Miss Towns left one (one was the school), and 
when she :finished she went to 327 and rented a booth and 
worked. 
Page #9-Alice Towns, 
Bv Examiner: 
·Q38. Did you have any agreement or any contract with 
Mrs. Harvey when you came to work for her? 
A. No, I did not. 
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Q40. ·what kind of agreement, how did you know what you 
were going· to g·et or what you were going to do, when you 
came to work for Mrs. Harvey i 
A. I was working for myself and when Saturday night came 
I knowed I was going to get what I made; that's all I knowcd. 
Q41. But when you gTaduated, or finished this academy. 
and you went to work for Mrs. Harvey in one of these shops~ 
was there any agreement, or did you know what you wert.> 
going to earn when you ,vent to work there 1 
A. No. I 
Alice Towns stated that Mrs. Harvey examined the cn::;-
tomers and that the petitioner was required to furnish her 
uniform and pay the laundry bills and had to be at work at 
a certain time, lunch hour at a certain time and within certain 
limits. 
I 
Continuation of examination of Alice rrowns. 
Page #14: 
Q73. Did you have a lease, agreement as to one pa.rticula r 
spot in there? 
A. Yes. 
Q74. And that was your place and nobody else's? 
page 11 ~ A. Yes. 
1 Q79. Were you paid a salary regardless of the 
amount of services you performed, or was your income based 
upon the amount of work turned out in the shop? 
A. The amount of work turned out. She .didn't pay us a 
8pecial salary, just what we made. 
Page #16: 
Q92. vVho furnished the equipment with which yon worked? 
A. I furnished my own tools. 
Page #26-Lillie Thomas, Cashier at 414 North 2nd Street. 
one of the three places operated by the petitioner, said therP 
were about six or seven girls performing services for the e~ 
tablishment located at 414 North 2nd Street, and that at 327 
North 2nd .Street there were about nine girls. 
Page #27-Lillie Thomas: 
Ql8. But, were you assigned a booth by :M:rs. Harvey? 
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A. You see, we pay $6.00 a week and Mrs. Harvey furnishe~ 
everything but the towels. 
Q19. * * * Did you lease a booth? Did you have an agree-
ment that you would pay a fixed amount of money a week 
for that booth? Did you have an agreement¥ 
A. Yes, I had an agreement with l\frs. Harvey to pay $6.00 
a week. 
Q20. What was the amount of money based upon, your earn. 
ings for a week or was that a fixed amount that you were to 
pay, $6.00 each and every week? 
A. Yes, I had to pay $6.00. 
Q21. $6.00 a week f E,very week 1 
A. Yes, sir. 
CROSS EXAMINATION. 
By J. Byron Hopkins, Jr.: 
XI. As far as you know of all of the girls in the shop work 
under the same arrang·ements f 
A. Yes, sir. * * i!lr 
Pag·e #32-Louise B. Harvey recalled. 
Bv Examiner: 
·QlO. This is 327 North 2nd Street, I am taking for 1937~ 
will you repeat again exactly how many you stated? 
A. In 1937 at 327 there were 4 girls that had booths. Bn 
cause we had a school there. 
On Page #34 the answer to Q. #24 was: 
A. Upon completion of her course, an agreement that shC' 
would pay me $6.00 per week and she didn't have the $6.0() 
to pay me in advance so I kept the checks and when I wasn't 
there get one of the students to· keep the checks until I w011lcl 
get $6.00. 
Pag·e #36: 
Q32. I believe it has been stated here that these individual8 
were required to be at work at a certain time in the morning. 
what about that f 
pa,ge 12 ~ A. They come when they want to, go to lu11cl1 
when they want to, and leave when they want to. 
1 've been sick for the last year and on Saturday I don't know 
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when they leave and don't know when they come. I expect 
the $6.00 from them and that's what they give me. 
Page #37-:M:. Eula Bagby: 
Q2. What kind of work do you dot 
A. I operate a booth in Mrs. Harvey's shop. 
Page #38: 
Q5. When you worked in these shops what wa~ the agree-
ment as between you and Mrs. Harvey as to a booth in which 
were to work and perform your services? 
A. On completion of the course Mrs. Harvey promised a 
booth and for that booth I would pay $6.00 and all over $6.00 
be longed to me. 
Q7. Did you work under any s.uch agreement as a 50-50 
basis during a week? i 
A. No. 1 
Q8. Then, regardless of how much you made in excess of 
$6.00 a week belonged to you, and no part belonged to Mrs. 
Harvey, is that correct¥ 
A. After I give her my $6.00. That is correct. 
QlO. ,other than the fact that you were to pay $6.00 a week 
for the booth, did you have any other agreement with Mrs. 
Harvey? 
A. No. 
Qll. Were you required to be there at a certain time? In 
the morning? 
A. No, I have never been required to be there any particu-
lar .time. I 
Q12. What time did you usually g·et to work? 
A. Different times. Some days 11; some days 12. 
Q13. Were you required to remain there until a certain 
time in the afternoon t 
A. No. 
Page #42-Mattie Bagby: 
Rv Examiner: 
0 Q6. When you finished your course and went to work for 
JVIrs. Harvey at this location, was there any agreement or con-
tract between you and Mrs. Harvey as to what you should g·et 
and what you should pay her Y 
Unemployment Compensation Com. v. L. B. Harvey 33 
A. Yes, there was. ·we were to pay her $6.00 a week for 
our booth and all over $6.00 would belong to us. 
Qll. When your settlement was made each week and you 
received your envelope, was there any deduction ever made 
for Old Age Benefits 1 
A. No. . 
Ql.6. The equipment you used there, who furnished the 
equipmenti 
A. I furnished everything myself. 
Page #44-Virg·inia Wallace: 
Ilv Examiner: 
"Q5. When you went to work for Mrs. Harvey, did you have 
any contract or agreement¥ 
page 13 ~ A. I agTeed to p~y $6.00 for my booth and all 
over $6.00 I keep that for myself. 
Q6. When your settlements were made once a week was 
there any money ever taken out of your envelope for Old .Age 
Benefitst 
A. No, sir. I 
Page #46-Louise Johnson: 
By Examiner: 
Q5. You mean that you keep the checks until you get $6.00 
worth and then you turn them over to Mrs. Harvey? 
A. After I keep the checks until they get $6.00 worth, the 
. operators keep their own money. 
Page #47-Mary Greenhill: 
Bv Examiner: 
.. Q4. When you came to work for Mrs. Harvey, did you have 
any kind of agreement or contract in connection with the work 
you were supposed to do when you came there? 
A. I paid $6.00 for a booth, a week. 
Page #49-Pauling Sims: 
Bv Examiner: 
., Q6. 'What was your agreement with Mrs. Harvey when you 
came to work for her? 
A. To pay $6.00 a week for our booths until we g-ot $6.00 
and all over $6.00 was supposed to keep for myself. 
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Upon consideration of the entire record and the questions 
and answers herein described, forces me to the. conclusion 
that the ward, Alice Towns, after graduating ,6'm the school 
operated by the defendant, Louise B. Harv , rented a booth 
for which she paid a rental of $6.00 pe week, and all over 
and above that amount was hers wit t any control by thP 
defendant. Her evidence is som at conflicting. At one 
time she said that she rented e booth, for which she paid 
the stipulated rental, had l own customers, together with 
those assig·ned who had regular beauticians, and acted in-
dependently of the ndant. At another time she said that 
she went (in the v rnacular) 50-50 with the defendant. On 
the contrary therew'erea number of independent, unbiased 
and disinterested witnesses who testified that they operated 
on the same plan as did the ward, and they likewise were 
charged $6.00, per we0k as rental for an individual booth 
and all over and above that amount received was theirs, over 
which the defendant exercised nor claimed any control. It 
is true that the customers (frequently) on tickets, or check8, 
paid the cashier of the parlor and at the expiration of th<> 
week, the defendant, after deducting her $6.00, paid what wa~ 
left over to the operator. 
I am, therefore, forced to the conclusion from the ovtw-
whelming weight of evidence, that Alice Towns was an inde-
pendent operator, and was renter of a booth at a specified 
Rtipulation per week, and the only remuneration that the de-
fendant received for maintaining the esfablisbment, or beauty 
parlor, was the booth rentals, but, of :course it was to her 
interest to encourage customers to assure herself 
page 14 ~ of rentals und an assured income on account of 
the establishment, which she imaintained. I am of 
opnuon, therefore, that the demurrer; should be sustained 
with judgment for the defendant. I 
I 
Respectfully submitted, 
JULIEN GUNN, Judge. 
ORDER. 
This day came the plaintiff, Unemployment Compensation 
Commission of Virgfoia, by the Attorney General, and also 
came the defendant, by her attorney, and the defendant, by 
counsel, filed a plea of nil debit to the plaintiff's notice of / 
motion, as well as her affidavit that the plaintiff is not entitled · I 
to recover anything from the defendant, and thereupon tlw I 
plaintiff, by counsel, filed a special plea of res judicata to ! 
I 
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which said special plea .of res judicata the defendant, by coun-
sel, filed her demurrer, and the plaintiff joined in the said 
demurrer, and the matter of law arising thereon being argued 
by counsel and considered by the Court, the said clemurrnr 
is hereby sustained, and said special plea of res j.zidicata i:-: 
adjudged not to be sufficient in law, to which ruling of the 
Court sustaining said demurrer, the plaintiff, by counsel. CA·· 
cepted._ 
Thei-eupon, the plaintiff and the defendant, by their rP-
spective counsel, having waived a trial by jury, submitted 
this case to the Court upon the transcript of the evidence in 
the hearing had before the Examiner for the Unemployment 
Compensation of Virginia, and the statement of account filed 
with the notice of motion, and neither party offering any fur-
ther evidence, the Court, having maturely considered the evi-
r1ence, and for reasons set forth in writing filed herewith, doth 
find that the defendant was not, during either of the year 
mentioned in the notice of motion for judgment, an "em-
ployer'' within the meaning of that term as used in the Un-
employment ·Compensation Act of Virginia, and for that rea-
son, doth order that the plainiff recover nothing from th(' 
defendant under its notice of motion, that judgment be hereby 
entered for tlie defendant, and that this case be, and the same 
is hereby, stricken from the docket of this Court. 
To all of the f or~going the plaintiff, by counsel, excepted. 
CERTIFICATE OF EXCEPTION. 
I, Julien Gunn, Judge of the Circuit Court of Richmond, 
Virginia, do hereby certify that. the foregoing· transcript, 
pages one to fourteen, is a true transcript of this evidence 
and other incidents of the trial of this case. 
Teste: This the 28th clay of March, 1941, after due notice in 
writing to counsel for the defendant, and within sixty days 
from the time at which the judgment complained of was nm-
dered. 
JULIEN GUNN, Judgr. 
page 15 ~ Virginia : 
In the Clerk's Office of the Circuit Court of the Citv of Rich-
mond, Virginia. " 
I, Walker C. CottreI1, Clerk of the Circuit Court of thfl City 
of Richmond. do hereby certify that the foreg·oing and an-
nexed is a true transcript of the record in the suit of Unem-
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ployrnent Compensation Commission of Virginia, Plaintiff v. 
Louise B. Harvey, defendant, lately pending in said Court. 
I further certify that the said copy was not made up and 
completed until the defendant had had notice of the making 
of the same, and the intention of the plaintiff to take an ap-
peal therein. 
Given under my hanJ this 28th day of March, 1941. 
WALKER C. COTTRELL, 
Clerk, Circuit Court of, City of Richmond. 
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UNEMPLOYMENT COMPENSATLON COMMISSION 
OF VIRGINIA. 
Form B. M. 163 
Rev. 10-28-40 
NOTICE OF .A.PPEA.L BY "CLAIMANT". 
F.1ILE IN TRIPLICA1lE 
Claimant: Alice Towns 
S. S. No. 229-05-1155 
Claim No. 33-A-871. 
To the Unemployment Compensation Commission of Virginia: 
You are hereby notified that the undersigned hereby gives 
notice of an appeal from the initial determination upon the 
above claim for unemployment compensation benefits. 
The grounds for this appeal are as follows: Insufficient 
credits on Initial Determination. I worked for the Harvey 
l\fodern Beauty Academy at 414 ;N. Second Street, and 327 N. 
Second Street, from April, 1938, up to and including Sep-
tember 2, 1939. At the Harvey Modern Beauty Academv at 
327 N. Second Street, there are thirteen employees; at"' th~ 
Harvey Modern Academy at 1014 N. 29th Street, there are 
six or seven employees; and at the Harvey Modern Beauty 
.. Academy at 414 N. Second Street, there are nine employees. 
I first took a course in the School of. the above employer. 
and after I :finished the course, I was given a job, like the 
rest of the girls. 
(Use additional sheets if necessary) 
Signed: ALICE TOWNS 
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NOTE: Regulation 12-A (1) is as follows: 
'' Filing of Appeal. The claimant, or any other interested 
party, may appeal from the decision of the deputy within 
five calendar days after the delivery of such notification or 
within seven calendar days after such notice was mailed to 
his last known address. 
The party appealing shall file with the Commission through 
the Virginia State Employment Service Office where the claim 
was filed, or with the deputy who rendered the decision, or at 
the central office of the Commission in Richmond, Virginia, 
either personally or by mail, a notice of appeal which shall 
be in writing and shall set forth the grounds upon which 
the appeal is sought.'' 
Office receiving this notice will show below: 
Date Deputy's decision to Claimant: ............ , 19 ... . 
by mail ( ) OR in person ( ) . 
Date Appeal filed by Claimant: September 28, 1939. 
Place Appeal filed : Richmond, Virginia, Local Office 33. 
Signed: vV. P. SMITH. 
(.Sig·nature of Deputy) 
11age 17 } OOPY. 
October 4, 1939. 
NOTICE OF HEAR.JNO ON .APPEAL FROM DEPUTY. 
To: Mr. W. P. Smith, Deputy, 
Re: Alice Towns 
Claim No. 33-A-871 
.S. S. No. 229-05-1155 
Unemployment Compensation Commission, 
Richmond, Va. 
Miss Alice Towns, Claimant, 
508 North 4th St., 
Richmond, Va. 
Harvey Modern Beauty Academy, {Mrs. Louise B. Har-
vey, Owner) 
414 North 2nd St .. 
Richmond, Va. 
You, and each of you, are hereby notified that Alice Towns, 
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Claimant, has filed with the Unemployment Compensation 
Commission of Virgi.nia, Notice of Appeal from the decision 
of the Deputy, awarding her Unemployment ,Compensation 
benefits in the amount of $25.28, payable in four weekly checks 
of $6.00 each, and a final check of $1.28. 
The grounds of said appeal as set forth by the Claimant are 
as follows: 
That in addition to benefits awarded her as shown above, 
based upon wages earned in employment from Larus Broth-
ers Company, Inc., of Richmond, Va., her last employer, she 
contends that in view of the fact that she has worked for the 
following employing units she is entitled to draw benefits 
based upon wages ea ~ned for services perf 01·med while in the 
employment of: 
Harvey Modern Beauty Academy, 414 North 2nd Street, 
Richmond, Virginia; 
Harvey Modern Beauty Academy, 327 North 2nd Street, 
Richmond, Virginia. 
Notice is hereby given to you, and each of you, that on 
.Monday, October 16th, 1939, at 10 o'clock, A. :M:., at the qf-
fices of the Unemployment Compensation Commission, 4ti1 
Floor, Broad-Grace Arcade Building, Richmond, Virginia, 
the undersigned Examiner will hear such appeal. 
Given under my hand this, the 4th day of October, 1939. 
THOMAS B. WILTSHIRE, Examiner. 
This Notice was mailed to each of the above persons to 
whom it is addressed on October 4, 1939. 
THOMAS B. WILTSHIRE, Examiner. 
page 18 ~ UNEMPLOYMENT COMPEi~S.ATION 
COMMISSlON 
4th Floor, Broad-Grace Arcade Bldg., 
Richmond, Virginia, 
October 16, 1939, 
10:40 A. M. 
In the matter of: 
Alice Towns, A ppt: Hant, 
V. 
Harvey Modern Beautv Academies (l\irs. Louise B. Har.: 
vey,~ Owner), Appeliee. 
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Mrs. Lo1,ise B. Harvey. 
The above entitled matter came on for hearing, pursuant 
to notice, at Richmond, Va., on October 16, 1939, at 10:40 
.. A .. M., before Virginia Unemployment Compensation Com, 
mission, Thomas B. Wiltshire, Examiner. The hearing was 
set for 10 :00 A. M:., but in compliance with the request of 
the attorney the time was moved up until 10 :40 A. :M. 
Appearances: Alice Towns was not represented by coun-
sel. Byron Hopkins, Jr., represented Harvey Modern Beauty 
Academies. 
By Examiner : The hearing will please come to order. All 
of you who intend to testify, please rise and be sworn in. 
Witnesses sworn in: 
Alice Towns, Naomi Davis, Lillie Thomas, Mrs. Louise 
Harvey, M. Eula Bagby, Helen Quarles, Mattie Bagby, Vir-
ginia Wallace, Louise Johnson, Mary Greenhill, Pauline Sims. · 
page 19 } By Examiner: I am going to place Mrs. Harvey 
on the stand. I have a couple of questions I want 
to ask her and then I'll take the claimant. Mrs. Harvey, will 
you take the witness chair up here, please. 
MRS. LOUISE B. HARVEY, 
the first witness, being first duly sworn, was examined, and 
testified as follows : 
DIR,ECT E,XAMINATION. 
By Examiner: This informal hearing is being held as the 
result of an appeal being duly filed by the claimant, Alic(l 
. r_rowns, in connection with the filing of her claim for Unem-
ployment Compensation benefits, to determine the control or 
business relationship which existed as between the claimant 
and Mrs. Louise B. Harvey, the alleg·ed owner of three em-
ploying units operating in the city of Richmond, Va., durin~· 
the time which she, the claimant, contended that she per-
formed services for two of these establishments, or rather 
for Mrs. Louise B. Ha1·vey, the alleged owner, as prescribed 
under Section 2 of the Virginia Unemployment Compensa-
tion Act; namely, that in brief is the cause, or the real cau~e. 
of our hearing. 
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Mrs. Louise B. Harvey. 
Bv Examiner: 
· Ql. Is your name Mrs. Louise B. Harvey? 
A. Yes, sir. 
Q2. What kind of business do you follow? 
A. A beauty school. 
Q3. A beauty schooH 
page 20 ~ A. A beauty school, and upon completion of the 
course the girls that come up from me, they rent 
the booths, and I have this shop, and Miss Towns left one ( one 
was the school), and when she :finished she went to 327 and 
rented a booth and worked. 
Q4. Mrs. Harvey, you are being placed on the witness 
stand, first, in order that we may have recorded in the record 
your statement as to ownership of these three establishments, 
located and operated in the city of Richmond, Va. I called 
you on the telephone one day and you told me over the tele-
phone that you did own these three establishments but I want 
you to state whether or not you do own them so that we may 
get it in the record. 
Do you own and operate the establishment of Harvey's Mod-
ern Beauty .A.cademy No. 1 located at 414 North 2nd Street, 
in the city of Richmond, Va.! 
A. Yes, sir. 
Q5. Do you own and operate the establishment of Harvey's 
Modern Beauty Salon No. 2, located at 327 iNorth 2nd Street. 
in the city of Richmond, Va., 
A. Harvey's Beauty Academy, yes, sir. 
Examiner: Then it must be listed wrong in the phone di-
rectory. · 
A. Well, it is an academy. 
Q6. No. 2 is an academy? 
A. Yes, sir. 
page 21 ~ Examiner : Then you have · listed wrong in thP 
directory. 
Q7. Do you own and operate t establishment of Harvev's 
Modern Beauty Salon No. 3, cated at 1014 North 29th 
Street, Richmond, Va. f "' 
A. Yes, sir, that's an academy. 
Q8. That is also an academy! 




Unemployment Compensation Com. v. L, B. Harvey 41 
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Examiner; Then the number should be corrected. 
Q9 . .A.re all of these establishments incorporated under the 
laws of the state of Virginia., or are they being operated on 
a sole proprietorship f 
A. Yes, sir. 
QlO. Are they incorporated! o 
A. No, sir. 
Qll. Then they are being operated under a sole proprie-
torship, you being the owner Y 
A. Yes, sir. 
Examiner: That will be all right now Mrs. Harvey. I 
want to put the claimant on. I just want to bring out this 
fact here· to avoid the necessity for any long drawn out evi-
dence, the fact that she admits she owns the three places of 
business in the city of Richmond. 
Witness stood aside. 
page 22} .A.LICE TOWNS, 
the next witness, being first duly sworn, was ex-
amined, and testified as follows: 
DIRECT EXAMINATION .. 
Bv Examiner : 
··Ql. Is your name Alice Towns? 
A. Yes, sir. 
Q2. Where do you live? 
A. 508 North 4th Street. 
Q3. What kind of work do you do? 
A. I been working in the beauty shop and I'm still working 
there. 
Q4. Did you ever work for Harvey's Modern Beauty Acad-
emy No. 1, located at 414 North 2nd Street, Richmond, Va.? 
A. I have. 
Q5. How long did you work there? 
A. I worked there for over a year. 
Q6. When did you start to work there? 
A. I started to working in August, 1937. Yes, 1937. 
Q7. 1937 is correct? 
A. Yes, sir. 
Q8. When did you leave there? 
• 
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A. I left there this year. I don't know exactly the date. 
I left this year. 
Q9. Was it September 2, 1939¥ 
A. Yes, sir. 
Examiner: That's what is shown on your claim for benefits . 
page 23 ~ QlO. While you were working there, how many 
individuals worked at the establishment, includ-
ing help of all kinds! 
A. Help of all kinds t 
Examiner: That means any janitor that might be working 
there, or anybody who was working or performing any serv-
ices for Mrs. Harvey¥ 
A. vVe didn't ha~e any janitor, just had operators. 
Qll. How many individuals Y 
A. At the last job, 13. 
Examiner : I am speaking of 414. 
A. 414, it was 8. 
Q12. It was 8 at what time t 
A. 414. 
Q13. What date was that? 
A. I don't exactly recall the date but 8 was there when I 
was working there. 
Q14. When you were working there, there were 8 working 
in the establishment at 414 North 2nd Street f 
A. Yes, sir. 
Ql5. Did you ever have as many as 8 for one day in the 
week throughout the years you worked there 1 
A. Yes, 8 worked every day excepting the days when we 
was off. Everyone had a day off. 
Q16. What day was thaU 
A. Just whichever day they take off. I was off on l\fon-
days. 
page 24 ~ Q17. Did you ever work for Harvey's Modern 
Beauty Academy No. 2 located at 327 North 2nd 
Street, Richmond, Va.? 
A. Yes, I have. 
Q18. How long did you work there¥ 
A. I worked there about 9 months or something like that. 
Not 9 months, 6 months. 
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A. Yes, sir. 
Alice Towns. 
Q20. When did you start to work there? 
A. I don't exactly know what date. When she was at the 
other shop. The people working at 327, they left and then 
she came down all unbeknowing to us and we worked for 
her. 
Q21. When did you leave there? 
A. I left there the week of the 15th of August. \<Vas when 
I Ief t there. 
Q22. What year Y 
A. This year. 
Q23. w·hile you were working there, how many individuals 
worked at that establishment, including help of all kinds Y 
A. 13. 
Q24. 13? 
A. Yes, sir. 
page 25 ~ Q25. What did you say was the average number 
of individuals who performed services at this es-
t.ablishment while you were working there f 
A. AH 13. 
Q26. Then you would say 13 was an average 0? 
A. Yes, sir. 
Q27. Did you ever work for Harvey's Modern Beauty 
Academy No. 3, located at 1014 rNorth 29th Street, Richmond, 
Va.Y 
A. No, sir. 
Q28. You never did work there Y 
A. No, I never worked there. 
Q29. Did you ever visit that establisbmenU 
A. No, I ]1ave never. 
Q30. You have never visited it? 
A. No, I have never been there at all. 
Q31. Then you don't know anything a bout how many people 
worked there? 
A. No, I don't. 
Q32. What kind of work did you do before you went to 
work in one of the establishments owned by Mrs. Harvey)? 
A. I used to work in a factory. 
Q33. What kind of work did you do in the factory Y 
A. I worked on a cigarette machine. Ripped cigarettes. 
Q34. A cigarette machine f 
A. Yes, sir. 
page 26 ~ Q35. Did you ever do any other kind of work 
other than that? 
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.A .. I scrapped sometimes. Just anything they put me to 
do. But the last job I had regular was ripping· cigarettes. 
Q36. Had you ever done any of this kind of work before~? 
A. No, sir, I never done any of this before. 
Q37. Did you have any kind of contract or agreement with 
Mrs. Harvey when you came to work for her? 
A. Well, I took up the course and after I finished the course, 
I asked her for a job and she g·ave me one and we worked and 
she had a cashier there and when Saturday night come. (Sen-
tence not completed.) 
Q38. Did you have any agreement or any contract with 
Mrs. Harvey when you came to work for her? 
A. No, I did not. 
Q39. Neither written nor oral? 
A. No. 
Q40. What kind of ag·reement, how did you know what you 
were going to get or what you were going to do, when you 
came to work for Mrs. Harvey? 
A. I was working for myself and when Saturday night 
come I knowed I was going to get what I made; that's all I 
lmowed. 
Q41. But when you graduated, or :finished this academy, 
and you went to work for Mrs. Harvey in one of 
pag·e 27 ~ these shops, was there any agreement, or did you 
know what you were going to earn when you went 
to work there? 
A. No. 
Q42. You had no idea what you were going to make? 
A. No. 
Q43. ,vhen you went to one of these places, were you as-
signed a special place, a location to work in? 
A. No, she just give me the job, that's all. 
Q44. But did she assign you a special place there, and that 
was your place to work from T · 
A. Yes. 
Q45. Did you always work at one place? 
A. Yes, sir. 
Q46. You did not work at any other? 
A. No. 
Q47. Did you have any identification or any name plate 
bearing your name? 
A. No, just my name on the little book there the cashier 
kept. 
Q48. But was it on the wall anywhere? 
A. Yes, I bad it right up in front of the place. 
Unemployment Compensation Com. v. L.B. Harvey 45 
Alice Towns. 
Q49. Your name was there? 
A. Yes. 
Q50. Were all bookings or appointments made throug·h 
Mrs. Harvey, or her assistants1 or did you have 
page 28} the rig·ht to solicit your own customers without the 
knowledge of anyone in the establishment¥ 
A. No, the cashier attended to all of these. 
Q51. ,¥hat I am driving at is, did you have the right to 
go outside and make any appointments and have them come 
there in the establishment so that you could take care of 
them or serve them 1 
A. Yes, sir. 
Q52. Did you go outside or did Mrs. Harvey do that f You 're 
not answering my question. 
A. No, I didn't go outside, no. 
Q53. Then Mrs. Harvey took care of all customers coming 
in and assig'lled them to you, is that correct¥ 
A. Yes. 
Q54. Did Mrs. Harvey distribute the work to different in-
dividuals in the establishment when they came in for an ap-
1>ointment? 
A. Did she distribute the work? Yes. 
Q55. Were you required to wear a special kind of uniform 
while waiting- on customers f 
A. Yes, sir. 
Q56. 'Who furnished these uniforms t 
A. I had to furnish them myself. 
Q57. vVho paid the laundry cost¥ 
A. I. 
page 29 } Q58. You paid the laundry cost? 
A. Yes, sir. 
Q59. What were your normal working hours daily f 
A. I'd go to work at 9 in the morning and get off at 8 or 9 
at nig·ht. 
Q60. Were you required to be there at 9 in the morning! 
A. Yes, sir. 
Q61. Were you required to remain there until a certain time 
in the afternoon or evening? 
A. 1.,Ve had a certain time to go out for lunch hour. 
Q62. And you were required to remain there eac11 day? 
A. Yes, sir. 
Q63.~ That is for a certain set period in the afternoon or 
in the evening? 
A. Yes, but I went out for lunch. 
Q64. You went out for lunch? 
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A. Yes, sir. 
Q65. Were you ever instructed by :M:rs. Harvey, or any of 
her assistants, as to how to perform a specific job? 
A. No. . 
Q66. That is in connection with some particular customer 
after you had once started to wait on the customer? 
A. Yes, after I once waited on the custome1·, if she came 
again I had to wait on her. 
Q67. The point. I am trying to bring out is this: You have 
a customer in your cl1air or whatever it may 
page 30 ~ be and you started the job, probably you weren't 
doing it as Mrs. Harvey thought you should do it, 
has she or any of her assistants ever app1·oached yon at any 
time and sugg·ested or told you to do it differently from what 
you were doing it! 
A. Yes, when I first started, but lately she didn't have to 
tell me. 
Q68. Did you ever go outside of the shop to perform any 
services similar to those performed in the shop? 
A. No. 
Q69. You were never sent outside of the establishment or 
shop to do a job in anybody's home or any place other than 
the shopY 
A. No. 
Q70. Were_ all the services which you performed for Mrs. · 
Harvey in,.the usual course of business? That is, the beauty 
parlor b iness, the work that you did while you were in the 
beaut parlor. Would you say that all of that work was in 
the me of the beauty parlor business r 
A. Yes, sir. 
Q71. YOU ,,rould f 
A. Yes, sir. 
Q72. Did you have any lease, any agreement at all in con-
nection with the space or spaces which you occu-
page 31 ~ pied while performing· services for the public in one 
of :Mrs. Harvey's establishments? 
A. Yes, I had a space. 
Q73. Did you have a lease, agreement as to one particular 
spot in there ? 
A. Yes. 
Q74. And that was your place and nobody else's! 
A. Yes. 
Q75. After you had completed your part of the personal 
services for any customer, did you give her a check or a slip 
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indicating the amount of money which you had charged for 
vour services T 
.. A. Yes, sir. 
Q76. You gave her a check showing the amount of money 
owed and that you had charged for the personal services 
which you had rendered for that individual? 
A. Yes, sir. 
Q77. Did she ever pay, did she pay you or did she pay some 
other individual in the shop t 
A. She paid the cashier. 
Q78. And you never received any money at all. 
A. No, I never received any. 
Q79. vVere you paid a salary regardless of the amount of 
services you performed, or was your income based upon the 
amount of work turned out in the shop ·y 
.A.. The amount of work turned out. She didn't 
page 32 ~ pay us a special salary, just what we made. 
Q80. Then your remuneration was strictly on a 
commission basis f 
A. Yes, sir. 
Q81. How often was settlement made ? 
A. Once a week. 
Q82. vVhat percentage of the amount of money you took 
in? 
A. Half of what I made. 
Q83. Half of what you madet 
A. Yes, sir. 
Q84. During the time that you worked in one or any of 
Mrs. Harvey's establishments, were you ever scolded or 
fussed with or threatened with discharge for any work in 
connection with your duties? Were you ever threatened 
with discharge or reprimanded? 
A.--Yes: Once we went out for lunch one night and she told 
us she couldn't use us any more and then she called us back 
and said she'd give us another chance. 
Q85. Why did she say thaO 
A. Because we ,yent out to get lunch and left customers in 
the shop. 
Q86. Did you know the customers were in the shop when 
von went out? 
., A. They wasn't in there when we went out. 
Q87. You found them when you came back? 
A. ,v e found them when we came back. 
page 33 ~ Q88. Vv ere you permitted to stay out from work 
whenever you wanted to? 
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A. No, sir. 
·Q89. In other words, when you didn't feel well you couldn't 
stav ouU 
A. Yes, I just stayed out. 
Q90. Then you could stay out when you wanted to¥ 
A. No. 
Q91. Then she did require that you be there Y 
A. Every day. E.very day except my day off. 
Q92. Who fur.nished the equipment with which you worked? 
A. What you mean, the tools Y 
Examiner : The tools, yes. 
A. I furnished my own tools. 
Q93. Did she furnish any part of the equipment t 
A. Yes, she furnished the bowl we worked with, and I fur-
nished the towels and hairpins. 
Q94. Now, the materials you used in connection with the 
beauty parlor business, who furnished those? 
A. She furnished every thing except the towels. 
Q95. Are you out of work at this time t 
A. No, sir, I have a job here. 
Q96. You do have a job 1 
A. Yes, sir. 
Q97. Have you ever applied to Mrs. Harvey for similar 
work to that you performed for her while working in one 
of her establishments Y Have you ever gone back 
page 34} to Mrs. Harvey and asked for another job? 
~L\., Since I left f 
Examiner : Yes. 
A. No, I haven't. 
Q98. Have you ever solicited this class of business per-
sonally to perform the services in your own home or other 
locations of vour own control¥ 
A. No. VVhen I used to practice, I practiced at home. 
Q99. But since you left Mrs. Harvey, have you ever gone 
out in Richmond and solicited business and performed tl1e 
same services you performed for Mrs. Harvey? 
A. Yes, sir, I am performing the same services now. 
QlOO. You didn't get my question. Have you, since you 
left Mrs. Harvey, ever gone out in the city of Richmond and 
looked for business on your own initiative and performed 
those services in your own or in someone else's home Y 
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A. No, I haven't. 
QlOl. You have not 1 
A. No, sir. 
Q102. Was any money ever deducted from your salary for 
old ag·e benefits ! 
.A. Yes, sir. 
Q103. It was 7 
A. Yes, sir. 
Witness stood aside. 
page 35} CROSS EXAMINATION. 
~T. Byron Hopkins, Jr.: 
Xl. Are you working at Harvey's Beauty Parlor now? 
A. No, I am not. 
X2. ·wm you state why you are not working there! 
A. I am not working there now because my money was short 
one Saturday night. One Saturday night it was 25c short 
and then the next .Saturday night it was 75c short. Mrs. 
Harvey said she wasn't going to pay me so I finished work-
ing on the customer I was working on and after I finished I 
asked for my money and I told her I wouldn't be back and 
I told her, "I got the stubs for it". She said I could have 
$5.00 worth of stubs and she wouldn't pay me anything. 
Examiner: The principal thing we are trying to determine 
or establish is this: As Mrs. Harvey stated in some of her 
claims here, she contends that these individuals working for 
her are individual contractors and the claimant claims she 
is entitled to benefits based upon employment performed 
while in the services of Mrs. Harvey. Now, that's the ques-
tion involved. I don't see that this other question would 
liave any bearing on it. "Whether she and similar operators 
are independent contractors or whether they are in employ-
ment as outlined under our Act, that's the question to be 
settled. 
J. Byron Hopkins, Jr.: vVell, Mr. Examiner, 
page 36 ~ the attitude on that question is this: I realize that 
tI1iR hearing· is informal, but it is not so informal 
as to eliminate all the rules of evidence. I think it is always 
material to show justice and I don't care what kind of I1ear-
in~· it is, at the same time we are before this body to fulfill jus-
tice of court, justice of peace. I'm trying to ask this wit-
ness as to why she was discharged. If the issue is limited, 
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surely we have a right to show that this witness is coming 
claiming compensation for a motive. 
Examiner: But we don't want to fill the record with that .. 
• T. Byron Hopkins, Jr. : The law gives me the right to. I 
am interested in defending the right of my claimant. (This 
was followed by a long argument as to why he shouldn't ask 
the questions he desired to ask.) 
Examiner : All right, go ahead. 
CROSS EXAMINATION: Resumed. 
J. Byron Hopkins, Jr. : 
X3. You stated that the cashier made all of the appoint-
ments at the place where you were workingf 
A. Yes. 
X4. Didn't you have the right while you were working in 
that shop to ask people of your own selection to come so you 
could work on them? 
A. Yes. 
pag·e 37 ~ X5. Now, didn't you have the right of setting 
the time when those people could come? 
A. Well, if I didn't have a customer at the time. 
J. Byron Hopkins, Jr.: I d.idn 't ask you that. Did you 
understand my question 7 
A. Yes. 
X6. Well, you did have the right of setting the time when 
those people c.ould come, didn't you 1 
A. Yes. 
X7. Now, the person who worked on the desk as the ap-
pointment clerk or cashier made appointments with people 
who called over the telephone for you or for some other spe-
cial operator they wanted, is that correct 1 
A. Yes, whichever they asked for. 
XS. That's rig·ht. iSo if a customer called over the tele-
phone and asked for Madame X a.nd made an appointment 
with Madame X w1ien she came to be serviced vou would not 
wait on her, would you f ~ 
A. No. 
X9. Now, you stated on your direct· examination that you 
did not go outside to get customers. That's not true, is it? 
A. ·what you mean, did I go outside or bring somebody 
in, something like tha.t? 
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XlO. Did you solicit customers when you were not at work, 
to come in so you could work on them t 
page 38 ~ A. You mean when I wasn't at work and if I 
met anybody, could I tell them to come and let me 
work on them? Sure, I could. 
X.111. So you did solicit customers outside of the place Y 
A. ·what I thought you mean--(Interrupted). 
X12. Now, Mrs. Harvey never got any customers for you, 
did she, except that she did it as a matter of fa.vorY It wasn't 
a matter of daily routine, was iU 
A. ·wen, she did it as a favor if she got customers. 
X13. She did it as a favor, is that correcU 
A. Sure. 
Xl4. In order for you to make more money? 
A. Yes. 
X15. Now, when you were working at 324 North 2nd 
Street, what booth did you occupy when you first started 
working there? 
A. I occupied the second booth. 
X16. And that was immediately after you finished the 
course? 
A. ·what, at 327"? No, when I finished the course I was 
working at 414, first. 
X17. Now, when did you go down to 414! 
A. I don't exactly know, but I know I went in August. 
X18. August, 1937 ¥ 
A. Yes. 
X19. ,vhat booth did you occupy at 4141 
A. I occupied the last booth. 
page 39 ~ X20. The last booth is, which wav is that1 
North or South? Towards Clay Sh:eet or to-
wards J\farshall ¥ 
A~ Towards Clay Street. 
X21. Now, what other booth did you occupy during the 
whole of tlie time you worked a.t 414? 
A. That was my place·. That. was the place I was supposed 
to ha.ve. I was supposed to work there. 
X22. Did you ever work in any other place~? 
A. Well, if anybody else was working there I did, but I 
wasn't supposed to. 
X23. You didn't ·work anywhere else at 414 during your 
entire stay there 1 
A. Sure, we changed up sometimes, but I wasn't supposed 
to. vV e cba.nged up just to be changing· up. 
X24. You were not supposed to f 
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A. I was just supposed to keep the booth she gave me. 
X25. That's right. Now, isn't it a fact that everything 
made by you was turned over· to you with the exception of 
the amount that was deducted as rent for the booth you oe-
cupied? 
A. ·what you mean, every time I worked on a customer 
I'd get the money¥ 
J. Byron Hopkins, Jr.: No, every time you'd work on a 
customer the money would be collected by the cashier and 
the cashier would take out $6.00 and you'd get all the rest. 
A. If I didn't make but $6.00, whichever I made she give 
me half. 
page 40 r X26. Your contention is that you were working 
on a strictly; 50-50 b~is. You deny you were leas-
ing the booth? 
A. I have never leased a booth. 
X27. Then the statement you made before in the record 
that you did lease the booth is incorrect, isn't it Y 
A. You mean that I paid $6.00 f 01· the booth 1 
J. Byron Hopkins, Jr. : You testified on direct examination 
that you did lease a booth. 
A. ·what I mean by leasing the booth, it was the booth 
she give me to work in, but I never paid for it. 
X28. Then you deny that you leased the booth¥ 
A. Sure, if that's what you mean. 
X29. The statement you made in the record is incorrect! 
A. No, tha.t 's not inconect if you mean I leased the booth. 
It's not incorrect. 
Witness stood aside. 
NAOMI DAVIS, 
the next witness, being first duly sworn, was examined, and 
testified as follows : · 
DIR,ECT EXA~HNATION. 
By Examiner : 
Ql. Is your name Naomi Davis? 
A. Yes, sir. 
Q2. vVha t kind of work do you do T 
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A. I am an entertainer now. 
page 41 } Q3. Did you ever work for Mrs. Louise B. Har-
vey? 
A. No, sir. 
Q4. Who summoned you here f 
A. Alice Towns. 
Q5. Do you know anything· about the operation of any 
of these establishments of Mrs. Harvey! 
A. I started studying the course under Mrs. Harvey but 
I never did finish. 
Q6. How long were you in training· f 
A. Just about three months. 
Q7. Three months. Did you receive any remuneration of 
any kind while you were there? 
A. No, when I went to take the course I didn't have the 
money to pay so Mrs. Harvey told me I wouldn't have to 
make any down payment, that it would go on my course. 
QB. Did you perform any services for the publie while you 
were there¥ 
A. I took care of the customers when they came in. 
Q9. While you were in training? 
A. Yes, sir. 
QlO. Do you know how many individuals were perform-
ing services in the establishment of Mrs. Harvey, locateq;/at 
414 North 2nd while you were there? ' 
A. How many? 
Examiner: How many performed services in the establish-
ment. 
A. I don't even know. 
page 42 ~ Qll. You don't remember? 
A. No. 
Q12. Were you required to wear uniforms when you were 
there! 
A. Not necessarilv. I could if I wanted to. I wore a 
smock. ·· · 
Ql3. Were you required to be there a. certain time in the 
morning·? 
A. Sometimes. 
Q14. Were you required to be there a certain time in the 
morning-? 
A. I was supposed to be there to open the shop at 10. 
Q15. Were you required to be there 7 
A. Yes, sir. 
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Ql6. Were you required to remain until a certain time in 
the afternoon or evening! 
A. Yes., sir. 
Q17. Then you don't know anything about these other 
places at" all¥ 
A. No. 
CROSS EXAMINATION. 
By J. Byron Hopkins, .Jr.: 
Xl. As a result of this service you were required to give, 
that was all in consideration of the fact that no down pay-
ment was made for the courset 
A. Yes, sir. 
"\Vitness stood aside. 
page 43 ~ LILLIE· THOMAS, 
the next witness, being first duly sworn, was ex-
amined, and testified a.s follows; 
DIRECT EXAMINATION. 
By Examiner: Ql. Is your name Lillie Thomas f 
A. Yes, sir. 
Q2. What kind of work do you do f 
A. I am operating a booth now. 
Q3. Operating a booth now? 
A. Yes, sir. 
Q4 .. Did you ever work for Mrs. Louise B. Harvey I 
A. I was cashier during the time I was taking the course. 
Qfi. vY ere you cashier during the time the claimant was 
working for l\frs. Harvey, was performing· services in one 
of :Mrs. Harvey's esta blisl1ments 1 
A. Yes, ~ir. 
Q6. Do you know how many workers or how many indi-
viduals were performing services for Mrs. Harvey in the 
establishment located at 414 North 2nd .St.? 
A. I guess it was about 6 or 7 girls. I don't know exactly 
how ma.ny. 
Q7. 6 or 7f 
A. Yes, sir. 
QB. Do you know bow many individuals were perform-
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ing services in the establishment located at 327 North 2nd 
while the claimant worked there¥ 
A. When I was there it was 9 girls up there. 
pag·e 44 ~ Q9. Could you reasonably say that there were 
9 there consistently. 9 every day t 
A. I guess there was. 
QlO. There were t 
A. Yes. 
Qll. Did you ever work for Mrs. Harvey at 1014 North 
29th Street Y 
A. No, sir. 
Q12. Then you don't know anything about the operation 
of that shop at all? 
A. No, sir, I don't. 
Q13. Did you perform any services for Mrs. Harvey at 
any of these establishments, except as cashier Y 
A. You mean dress hair? 
Examiner: Yes. 
A. No, not until J finished the course, unless I was prac-
ticing. 
Q14. After you finished the course, did you perform any 
services at any of these three places¥ 
A. Yes, I worked at 414. 
Q15. 4114 North 2nd? 
A. Yes, sir. 
Q16. What kind of work did you do there? 
A. I am dressing hair now. 
Ql 7. ,v ere you assigned a booth 1 
A. Yes, I have a. booth. 
Ql8. But, were you assigned a booth by Mrs. Harvey? 
A. You see, we pay $6.00 a week and :Mrs. Har-
page 45 ~ vey furnishes everything but the towels. 
Ql9. Was there a written agreement between 
you and a.ny similar operators that you were assigned a 
booth? I will ask the question asked a minute ag·o. Did 
you lease a booth? Did you have an agreement tha.t you 
would pay a fixed amount of money a week for that booth 1 
Did you have an agreement? 
A. Yes, I had an agreement with Mrs. Harvey to pay $6.00 
a week. 
Q20. ·what was the amount of money based upon, your 
earnings for a week or was that a. fi"'{ed amount that you 
were to pay, $6.00 each and every week? 
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A. Yes, I had to pay $6.00. 
Q21. $6.00 a week f Every week Y 
A. Yes, sir. 
Q2,2. Were you ever threatened with discharge while you 
were working for Mrs. Harvey Y 
A. No, sir. 
Q23. You were not f 
A. No, sir. 
Q24. Would you say that the work which you performed 
while performing· services in the establishment of Mrs. Har-
vey were within the usual course of business, that is the 
beauty parlor business. I'll state that a little dif-
page 46 r fcrently. The services which you performed for 
Mrs. Harvey in one of her establishments, were 
those services that you would automatically perform in a 
beauty parlor plaee? 
A. I don't think I understand you. 
Examiner: When you had a customer and you worked on 
this customer, would you say that that service that ·you ren-
dered for that customer was in line with the beauty parlor 
business? 
A. Yes, sir. 
Q25. Did you ever go outside of one of Mrs. Harvey's 
establishments to perform a similar service? 
A. No, sir. 
Q26. Before you came to Mrs. Harvey, what did you dof 
A. I wasn't working. 
Q27. You were not working? 
A. No, sir. 
Q28. Then this was your first job Y 
A. Yes, sir. 
CROSS EXAMINATION. 
By ,J. Byron Hopkins, Jr. : 
Xl. As far as you know of all of the girls in the shop work 
under the same arrangements Y 
A. Yes, sir. We used to go by checks and each girl brings 
in her checks. 
X2. In other words, was that the same ar-
pagc 47 r rangement made with Alice Townsf 
A. I don't think at the time I was cashier. 
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X3. Well, that was the time she was working at 327' 
A. Yes, but I wasn't cashier when she lef'l 
·witness stood a.side. 
MRS. LOUISE B. HARVEY, 
the next witness, being first duly sworn, was again examined 
and testified as follows : 
DIRECT EXAMINATION. 
By Examiner: 
Ql. Mrs. Harvey, you previously admitted that you owned 
and operated these three branch beauty salon establishments, 
located in the City of Richmond. Can you state from your 
own knowledge without having to refer to your records how 
many individuals including all classes of labor performed 
services for you in each of these establishments during the 
calendar years 1937, 1938, and 19397 
Let's take 414 North 2nd Street, first. 
There were how many for 1937? 
A. Mr. Wiltshire, this is the way it was. It's a school I 
l"un and these girls after they finish, they would be going to 
school at one place, and g·o to the other place to rent the 
booth. . 
page 48 ~ Q2. But during the time they went to school, 
didn't they actually perform some services for tho 
public in the course of their training, as a. result of which 
you received money and they received money value in re-
turn, they dicl what is called '' student work''. But they did 
w·ork for the public and you received money from the pub-
lic! 
.A.. It was 25c for student work. 
Examiner: .A. charge of 25c from the public. That's em-
ployment for remuneration. Services performed for remuner-
ation. 
Q3. At 414 North 2nd Street for the year 1937, how many 
did you have? 
A. 1937, 4 girls. The school in 1937 was at 324 North 2nd 
Street. 
Q4. 1For 1937 at 414, 4 only? 
A. Yes, sir. 
Q5. At 327 North 2nd Street you had how many? 
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Q6. At 1014 North 29th you had how many? 
.li. In 1937. It was 2 there. 
Q7. Only 2. 
A.. It was 3 when I went there but one left. 
QB. Now in 1938 at 414 North 2nd Street, you had how 
many7 At 414 How many did yon have for 1938? 
A. At 414 in 1938-it was 6. 
Q9. At 414 how many did you have for 1939? 
page 49 ~ A. We have only 4 girls. They rent the booths. 
It's a school there. 
Examiner: Yon understand that under our Law whether 
yon, as owner, or anybody else that works in there, even 
though he sweeps the floor, is an individual and is to be 
counted towards the required number. 
QlO. This is 327 North 2nd Street, I am taking· for 1937. 
Will you repeat a.gain exactly how many you stated? 
A. In 19'37 at 327 th~re were 4 girls that had booths. Be-
cause we had a school there . 
.. Examiner: 4. 
Qlil. Now, at 327 North 2nd Street in 1938, you had how 
many? 
A. I moved the girls in the summer of 1938 from 414. 
Q12. In 327 North 2nd Street, how many did you have in 
your establishment? 
A. 12. 
Examiner : 12. 
Q13. Now at 327 North 2nd, in 1939 l10w many did you 
have? 
A. 12. 
Examiner: I'm doing this rather than have a long, drawn-
out audit and save a lot of trouble. 
Ql4. Now, at 1014 North 29th Street, how many individ-
ua.ls did vou ]1avc there for 1937? · 
page 50 ~ . A. I had 2 for 1937. 
Q15. Wha.t. did they do? 
Unemployment Compensation Com. v. L.B. Harvey 59 
Mrs. Louise B. Harvey. 
A. They occupied booths and I had the school over there 
and I'd go from the school (Interrupted) 
Q16. Did you have a cashier over there f 
A. Yes, sir. 
Examiner: Well, the cashier is supposed to be counted. 
A. VVell, the cashier, one of the students used to help me 
over there. I don't know if you'd call her a cashier because 
of tl1e fact that she wasn't paid for her services. 
Ql 7. But in return she got her schooling for the work she 
performed for you, is that correct f 
A. Yes, sir. 
This girl stayed at my house, Mr. Wiltshire, and, of course, 
I did ask her to help to keep the checks for me until they 
got to $6.00. 
Examiner: Well, that has to be counted as it is remunera-
tion. You\ teach her and she is your cashier. It is remunera-
tion according to our law. 
Q,18. With those 2 that one makes 3, is that correct? 
A. Yes, sir. 
Q19. At 1014 North 29th Street, now for tlrn year 1938 ¥ 
A. The same 2. 
Q20. The 3? 
A. Yes, sir. 
page 51 ~ Q21. The 2 in the booths and the cashier makes 3 t 
A. Yes, sir. · 
Q22. In 1939, how many did you have? 
A. 3. 
Q23. You admit that the services performed by the claim-
ant in this case while serving the public. as a. beauty specialist 
was in your usual course of business, tba.t is the beauty parlor 
business, the services which she performed were in the usual 
course of your business, do you admit that? 
A. Yes, sir. 
Q24. "What kind of an agreement or contract did you make 
with the claimant or other workers performing similar serv-
ices for you while she was serving foe public as a beauty 
specialist in one of your establishments 1 What was your 
ag·reement with her when you decided to take her into one 
of your places that she might work there and earn money 
for herself and you 1 
A. Upon completion of her course, an agreement that she 
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would pay :rne $6.00 per week and she didn't have the $6.00 
to pay me in advance so I kept the checks and when I wasn't 
there get one of the students to keep the checks until I would 
get $6.00. 
Q25. Did you own the equipment Y 
A.. They have all their tools themselves, small 
page 52 ~ tools. They even have their clippers and furnish 
their laundry themselves.' 
Q26. What about large equipment? 
A. Well, we don't use any large equipment, no permanent 
wave machines, or nothing like that. I have lavatory bowls 
made in the booths where· they wa.sh heads. . 
Q27. Do you have any heating apparatus? Dryers or any 
large equipment like that f 
A. The girls have hand dryers and we did have one dryer 
where we used during school but all the tools used for our 
purposes are small tools that they furnish themselves. They 
buy their oils from whom they want to buy from. But I 
have a pressing oil and usually give the girls the pressing· 
oil. 
Q2R But all day long they are constantly using some kind 
of materials, where do they get that from? 
A. They get it themselves. They furnish it themselves. 
Q29. You' do not furnish it to them? 
A. No. I don't furnish anything; but pressing oil. 
Q30. During the time that this claimant, or similar opera-
tors, was in training, or w~rking in any one of your estab-
lishi:nen ts, did she perform any services outside of your place 
of business for whic.h you received a. remuneration in return f 
:A. No. 
page 53 ~ · Q31. Did you ever send the claimant outside on 
, a job anywhere? 
A. No. 
Q32. I believe it has been stated here that these individuals 
were required to be at work at a certain time in the morning, 
what about that? 
A. They come when they want to, go to lunch when t]1ey 
want to; and leave when they want to. I've been sick for 
the last year and on Saturday I don't know when they leave 
and don't know when tbev come. I expect the $6.00 from 
them and that's wl1at they~ give me. 
Q33. Do you deny that you require them to be there at 
a certain time each morning¥ 
A. No, under the Labor Act the lady told thein what time 
to come but I didn't tell them. She told them what time to 
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come and what time to leave. They come when they want 
t~. 12. o'clock; ,l1li 1; any time they see fit and leave when 
they dori 't have appointments. If they do have appointments 
tli~y stay arid work. If they don't they leave .. 
Q34. Do you require them to remain there until a certain 
time each afternoon arid eveningf 
A~ No. 
Examiner : Orie of the witnesses testified that she was re-
quired to he there in the evening and also required to be 
there at a certain time in the morning. 
pag·e 54 ~ A. The student said that because I asked her 
to get the checks. 
Q35. The students are required to come but tl1e operators 
come when they want to? 
A. Yes, sir. 
Q36. All right. Do you ever recall threatening the claim-
ant, or any similar operators, with discharge for not com-
ing back on time from lunch b1~ a.riything of that kind f 
A. Never. 
Q37. Do you deduct anything from the wages, did you de-
duct anything from the wag·es paid to the _claimant or similar 
operators to be credited to Old Age Benefits¥ 
A. No, sir. 
Q38. You never made any deductions from anybody's 
wages. for Old Age Benefits f ~ 
A; NO, sir. ~/ 
,vitness stood asidv-
' M. EULA BAGBY, 
the next witness, having been dulv sworn in, was examined 
and testified as follows; · 
DIRECT EXAMINATION. 
By Examiner: . 
Ql. Is your name M. Eula Bag-by? 
A. Yes. 
Q2. W1iat. kind of work do you doT. 
A. I operate a. booth in Mts. Harvey's shop. 
page 55 } Q3. How long have you been working there Y 
. A. About 2 years~ 
Q4. ·which one of these shops do you work in? 
62 Supreme Court of Appeals of Virginia 
M. Eula Bagby. 
· A. I have worked at 327 North 2nd, and now am at 414 
North 2nd. 
Q5. When you worked in these shops what was the agree-
ment as between you and Mrs. Harvey as to a booth in which 
you were to work and perform your services t 
A. On completion of the course Mrs. Harvey promised a 
booth and for that booth I would pay $6.00 and all over $6.00 
belonged to me. 
Q6. All right. Will you repeat that again t 
A. On completion of the course Mrs. Harvey promised me 
a booth and she assigned me to a booth, a particular booth 
and I was to pay $6.00 a week for that booth. AU over $6.00 
belonged to me. 
Q7. Did you work under any such agreement as a 50-50 
basis during a week 1 
A. No. 
QS. Then, regardless of how much you made in excess of 
$6.00 a week belonged to you, and no part •belonged to Mrs. 
Harvey, is that correct 1 
A. After I give her my $6.00. That is correct. 
Q9. Did you have any kind of written contract or any con-
tract at all with Mrs. Harvey. 
A. What you mean 1 Not a written contract. 
. QlO. Other than the fact that you were to pay 
page 56 ~ $6.00 a week for the booth, did you have any other 
agreement with Mrs. Harvey? 
A. No. 
Qll. Were you required to be there at a certain time? Iu 
- the morning¥ 
A. No, I have never been required to be there any par-
ticular time. 
Q12. ·what time did you usually get to work 1 
A. Different times. Some days 11 ; some days 12. 
Q13. Were you required to remain there until a certain 
time in the afternoon? 
A. No. 
Q14. Did you furnish your own uniforms¥ 
A. Yes. 
Q1r5. Diel you pay for the laundry bill? 
A. Yes. 
Q16. "\Vere you ever r:;cnt outside to do a job outside similar 
to tba.t which you did in the beauty parlod 
A. No. Never. 
Q17. Have you ever solicited any business outside of the. 
have you ever solicited any business from any friends of 
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yours, or anyone, after working hours, and told them to come 
down to the shop and that you alone would wait on them? 
A. Yes. 
Q18. You have told them that Y 
A. Yes. 
page 57 ~ Q,19. In those cases where an individual came 
into the shop who was a stranger to you, do you 
know how that business was assigned in the shop1 
.l1. Well, · it was assigned. If I had a customer the one 
that wasn't busy could take that customer. 
Q20. Anyone who wasn't busy could take that customerf 
A. Yes, sir. 
Q21. Were you ever threatened with discharge by Mrs. 
Harvey or any of her assistants for anything you did in 
connection with your world 
A. No, never. 
Witness stood aside. 
HELEN QUARLES, 
the next witness, having· been first duly sworn, was examined 
and testified as follows : 
DIRECT EXAMINATION. 
By E·xaminer: 
Ql. Is your name Helen Quarles? 
A. Yes, sir. 
Q2. ·what kind of work do you do 1 
A. I am a student. 
Q3. How long· have you been a student Y 
A. About 6 months. I haven't been going regular. 
Q4. How long does the course ordinarily take as a stu-
dent? 
A. I don't know exactlv. 
Q5. Did Mrs. Harvey tell you ho-w many months it would 
take when you came there, to complete your course? 
A. She did, but I don't remember. 
pag·e 58 ~ Q6. Did you have any kind of agreement or con-
tract with Mrs. Harvey when you came to work 
or came to take this course in her beauty academv? 
A. I stay with her and take care of the desk for her as a 
student. 
Q7. When you decided to take this course and you went 
to see Mrs. Harvey about it, what kind, was there any agree-
., 
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ment reached between you and Mrs. Harvey as to how much 
it would cost and what work you should do, etc. 7 
A. I didn't have any mon~y and she let me stay with her 
and take the course and I take care of the desk for her. 
Witness stood aside. 
MATTIE BAGBY, 
the next witness, being first duly sworn, was examined and 
testified as follows : 
DIRECT EXAMINATION. 
By Examiner: 
Ql. Is your name Mattie Bagby? 
A. Yes. 
Q2. What kind of work do you do? 
A. I am an operator in the beauty parlor. 
Q3. Which beauty parlor do you work in 1 
A. 1014 North 29th Street. 
Q4. How long have you been working there? 
A. 2 years. 
Q5. When you finished your course-I assume you went 
to this academy, is that correct? 
page 59 ~ A. Yes. 
Q6. When you :finished your course and went to 
work for l\Irs. Harvey at this location, was there any agree-
ment or contract between you and Mrs. Harvey as to what 
you should g·et and wha.t you should pay her? 
A. Yes, there was. We were to pay her $6.00 a week for 
our booth and all over $6.00 would belong to us. 
Q7. vVere you assigned or have you been assig11ed a specific 
booth since you have been there? 
A. Yes. 
Q8. Did you ever go outside and solicit business? 
A. Yes. 
Q9. You have been outside and solicited business? 
A.·Sure. 
QlO. And did you tell them when they came in to come to 
vou and you would wait on them? 
.. A. I did. 
Ql,l. vVben your settlement was made each week and you 
received your envelope, was there any deduction ever made 
for Old Age Benefits Y 
A. No. 
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Ql2. Were you required to be at this establishment at any 
certain time in the mornings? 
A. No, I came wpen I got ready. 
page 60 } Q13. Were you required .to remain there? 
. . A. No,, whenever I finished my appointments I 
was allowed to go home. 
Ql4. Who furnished the uniforms! 
A. I furnished them myself. 
Q15. Did you have them laundered t 
A. Yes. 
Ql6. The equipment you used there, who furnished the 
equipment? 
A. I furnished everything myself. 
Q17. Who furnished the material you worked with? 
A. I furnished. everything except the pressing oil. 
Q18. Wbo furnished that? 
A. Mrs. Harvey. 
Q19. Did you pay her anything for iti 
A. No. 
Q20. When you once took a customer ip.to your booth and 
l1egan a job were you ever approached by Mrs. Harvey ·or 
anybody else and told to perform the services in a different 
way from what you were doing it f 
A. No. 
Q21. Then it was left entirely up to you as a student of 
Mrs. Harvey's Beauty Academy to perform this service as 
she had told you? 
A. Yes. 
page 61} Q22. Were you ever threatened with disooarge? 
A. No. 
·witness stood aside. 
VIRGINIA WALLACE, 
the next witness, being first duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATlON. 
Bv Examiner : 
·Ql. Is your name Virgini~ Wallace? 
A. Yes. 
Q2. Wbat kind of work do you do f 
A. I am an operator at 327 North 2nd. 
Q3. 327 North 2nd T 
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Virginia Wallace. 
A. Yes, sir. 
Q4. How long have you been theref 
A. Since May, 1938. 
Q5. v\7hen you went to work for Mrs. Harvey, did you 
have any contract or any agreement T 
A. I agreed to pay $6.00 for my booth and all over $6.00 
I keep that for myself. 
Q6. When your settlements were ma.de once a week was 
there any money ever taken out of your envelope for Old 
Age Benefits Y 
A. No, sir. 
Q7. Did you furnish your own uniforms¥ 
A. Yes, sir. 
Q8. Did you have them laundered? 
A. Yes, sir. 
page 62 ~ Q9. Who supplied the equipment with which 
you worked! 
A. I used my own towels and everything except, n9 I used 
my own towels and everything, and Mrs. Harvey furnished 
the pressing oil. 
QlO. The pressing oil Y 
A. Yes, sir. 
Qll. In proportion to the other materials that you used, 
how much pressing oil would you say that you used? 
.A.. What, a week Y 
Examiner: A day. 
A. Well, that's according to the customers we have. You 
do:ri 't use much pressing oil. 
Q12. You don't? 
A. No, sir. 
Q13. Were you required to be at work a.t any certain time 
in the morning? 
A. No, sir. 
Q14. Were you required to remain tl1ere until a certain 
time in the afternoon? 
A. No, sir. 
Ql5. vV110 set the lunch hour 1 
A. The labor law lady. 
Q16. I mean the certain time you should go to lunch each 
day? 
A. Didn't anybody. We set it ourselves. Whenever- ,1{e 
finished our customers. 
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Loitise Johnson. 
Q17. Then you didn't go a.t a fixed time each clay. 
A. No, sir. 
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. . by M~s. Harvey, or any of h_er assistants, for any-
thmg· m co1111ect10n with your work? 
A. No, sir. 
·witness stood aside. 
LOUISE JOHNSON, 
the next witness, being first duly sworn, was examined· and 
testified as follows : 
DIRECT EXAMINATION. 
By Examiner: 
Ql. Is your name Louise Johnson f 
A. Yes, sir. 
Q2. What kind of work do you do? 
A. I am a student. 
Q3. A new student. How long have you been there? 
A. A month. 
Q4. Do you wait on customers outside. 
A. Yes, I take care of the checks until they get to $6.00. 
Examiner: I didn't get that. 
Q5. You mean that you keep the checks until you get $6.00 
worth and then you turn them over to Mrs. Harvey! 
A. After I keep the checks until they get $6.00 worth, the 
operators keep their own money. 
Q6. Do you wear uniforms wl1ile you are working? 
A. No, sir. 
Q7. Ha.s auy money been taken out of your envelope for 
Old Ag;e Bene.fits 1 
page 64 ~ A. No, it has not. 
Witness stood aside. 
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MARY GREENHILL, 
the next witness, being first duly sworn, was examined and 
testified as follows : 
DIRECT EXAMINATION. 
By Examiner : 
Ql. Is your name Mary Greenhill? 
A. Yes, sir, it is. 
Q2. What kind of work do you do Y 
A. Operate a booth in 327 North 2nd. 
Q3. How long have you been there Y 
A. Since November, 1938. 
Q4. When you ,came to work for Mrs. Harvey, did you have 
any kind of agreement or contract in connection with the 
work yoll{ were supposed to do when you came there? 
A. I paid $6.00 for a booth, a week. 
Q5. $6.00 a week for a booth? 
A. Yes, sir. 
Q6. Have you had the same booth ever since you have been 
there? 
A. Yes, I have. 
Q7. Have you ever worked anywhere else in the shop be-
sides that booth T 
A. Not in that shop. I worked at 414. Had a special 
booth there. 
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place to work in that particular shop? 
A. No, I did not. 
Q9. Did you have, have you anything over the booth or 
near the booth to identify you as the operator of that booth 1 
A. Yes, I did. 
QlO. Were you required to be a.t work at any particular 
time in the morning! 
A. No particular time. 
Qll. w· ere you required to remain there until a certain 
time in the afternoon or night? 
A. No, sir. 
Q12. Did you furnish your uniforms? 
A. I did. 
Q13. Who paid for the laundry? 
A. I did. 
Q14. Were you ever threatened with discharge in connec-
tion with your work by Mrs. Harvey, or any of your asso-
ciates? 
A. No, sir, I was not. 
Witness stood aside. 
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page 66 ~ P A.ULINE SIMS, 
the next witness, being first duly sworn, was ex-
amined and testified as follows: 
DIRECT EXAML~ATION. 
By Examiner : 
Ql. Is your name Pauline ,Sims? 
A. Yes, sir. 
Q2. What kind of work do you dot 
A. Operator in beauty shop. 
Q3. Which beauty shop? 
A. 414 North 2nd. 
Q4. How long have you been there? 
A. 6 months. 
Q5. Have you ,been assigned a booth in this shop Y 
A. Yes, I have. · 
Q6. What was your agreement with Mrs. Harvey when 
you came to work for her? 
.. A. To pay $6.00 a week for our booths until we got $6.00 
and all over $6.00 was supposed to keep for myself. 
Q7. You kept it for yourself? 
A.. Yes, sir. 
QB. And that is the agreement, week after week, is that 
correct? 
A. That's correct. 
Q9. Were you required to be at work or to be in this estab-
lishment at any fixed time in the morning? 
A. No, I was not. 
QlO. Did you know the day before you left each 
page 67 ~ afternoon whether you had any work to do the 
next day, or not? 
A. Sometimes I did. Yon see some of mv friends I asked 
them about coming· and they would tell me when they were 
coming and make an appointment with me. 
Qll. Then the time you came to work each morning was 
regulated by an:v bookings or any customers you might have 
for the next morning, is tlmt correct f 
A. If I had made an appointment, then I would be there, 
and then I would leave if I ba.d anywhere else to go. 
Q12. Did you have your name on the booth or near the 
booth to associate yourself as controlling that particular 
booth? 
A. I did. 
Q13. Did you ever go outside of the shop and solicit busi-
ness from any of your friends or others t 
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Pauline Sims. 
Ql4. Did you perform services for anyone when they came 
into the shop other than those that you solicited yourself¥ 
A. No response. 
Q15. Was it a common practice in the ibeauty shop that 
when an individual came in there that she went to Mrs. Har-
vey or some other individual and then she was 
page 68 ~ assigned a certain person or certain booth Y 
- A. Whenever a customer would come in? 
Q16. When a stranger that you never saw or that nobody 
ever solicited came into the shop and wanted some work done, 
who would she go to first 7 
A. The stranger wouldn't go to anybody in particular. 
Q17. Then anybody in the shop would take her? Who 
divided that work up? 
A. No special one. It was just an 8i:,<rreement between the 
girls. 
Q18. Anyone who wasn't busy? 
A. Yes, sir. 
Q19. Do you wear uniforms while you work there? 
A. Yes, sir. 
Q20. Who pa.id for them? 
A. I pay for them myself. 
Q21. They were your own propertyf 
A. Yes, sir. 
Q22. Did you have them laundered? 
A. Yes, sir. 
Q23. Were you ever threatened with discharge while you 
were working· for Mrs. Harvey for any reason whatsoever? 
A. No. 
Q24. Since you have graduated from the Beauty Academy 
and while you were performing services for some 
page 69 ~ person who came in there to get some work done, 
were you ever told how to do a job differently 
from what you had probably started it? 
A. No. 
Q25. In other words, you were assigned a certain customer 
and you started it as you had always done it, or rather in the 
way you were told in the Beauty Academy. After you started 
tha.t job, were you ever told by anybody else that it ought to 
he clone differently from the way you were doing: it? 
A. No. -
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By Examiner : This will be read over very carefully and 
you will receive a written decision as soon as possible in this 
case. 
This was all the evidence introduced. 
(WHEREUPON, a.t 12 :10 P. M., October 16th, 1939, the 
hearing· was closed.) 
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THIS IS TO CERTIFY, that this is a copy of the proceed-
ing·s had in a. hearing before the Examiner, Thomas B. Wilt-
shire, of the Unemployment Compensation Commission in 
the matter of 
.Alice Towns, Appellant 
v. 
Harvey Modern Beauty Academies (Mrs. Louise B. Harvey, 
Owner) Appellee 
held in Richmond, Virginia, on October 16th, 1939, which 
proceedings were taken by me in shorthand and transcribed 
by me, a.nd herein appears. 
·witness my hand in Richmond, Virginia, October 20th, 1939. 
GOLDIE H. BLAINE. 
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UNEMPLOYMENT COMPENSATION COMMISSION. 
HEARING BEFORE .. APPE ... \LS EXAMINER. 
In the matter of: 
W,c\: 
:Alice Towns, s: S. No. 
229-05-1155, Claim No. ' 
33-.A-871, Appellant 
Harvey's Modern Beauty 
Academies, Mrs. Louise 
B. Harvey, Owner, Rich-
mond, Virginia, Appellee 
.Appeal No. 9 
Time : 10 :40 A. ::M. 
Date: Oct. 16, 1939 
Place: Central Office Broad-
Grace Arcade Bldg., Rich-
mond, Virginia 
On September 7, 1939, Alice Tow·ns, residing at 508 North 
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4th Street, Richmond, Virginia, filed a claim for total benefits 
in the Commission's Local Office located at 7th and :Main 
Streets, Richmond, Virginia. Her claim No. 33-A-871 was 
forwarded to the Central Office in Riehmond, Virginia, where 
it was duly processed and found that she was entitled to bene-
fits in the amount of $25.28, payable in four weekly checks 
of $6.00 each, and a final check of $1.28, which benefits were 
based upon her earnings ·while in the employment of Larus 
Brothers Company, Inc., of Richmond, Virginia. 
The Initial Determination was presented to the claimant 
showing benefits based upon earnings from one previous em-
ployer rather than upon wages earned in employment for all 
employers in her base period, as contended by her. 
The claimant contended that she had worked for Harvev's 
Modern Beauty Academy No. 1, located a.t 417 North 2nd 
Street, Richmond, Virginia, and Harvey's Modern Beauty 
Academy No. 2, located at 327 Nr0rth 2nd Stre~t, Richmond, 
Virginia, from April 1, 1938 up to and including September 
2, 1939, and that these earnings should have been included in 
determining her benefits. The employer, Mrs. Louise B. Har--
vey, contended that she operated a beauty culture school and 
that after she had properly trained these students of beauty 
culture that she offered them a booth in one of her local 
beauty parlors, and charged them a fixed rental fee of $6.00 
a week for the use of this booth in her establishment. It was 
agreed as between these graduate students of the beauty 
academy and Mrs. Harvey that the cashier was to retaiu 
the checks for services rendered to the public until they had 
accumulated an amount equal to $6.00 in those cases where 
the operator did not have the money to pay in advance. Any 
amount of money which the operator earned in excess of this 
$6.00 worth of checks was hers. A settlement of this moneY 
was made once a week. · 
After the Initial Determination had been deliv-
page 72 ~ ered to the claimant and her benefit rights ex-
plained to her she filed a formal appeal and con-
tended that benefits should have been awarded her, based upon 
wages earned while performing services for Mrs. Louise Br 
Harvev in one of her beauty academies. 
On the 16th day of Octob'er 1939 the above entitled matter 
came on for hearing before the undersigned Examiner at the 
time and place herein set forth by reason of an appeal duly 
filed by the claimant, Alice Towns, from the decision of the 
Local Office Deputy, W. P. Smith, awarding her benefits in 
an amount which was unsatisfactory to her. The claimant 
appeared and presented her witnesses but was not repre-
~ented by counsel. Mrs. Louise B. Harvey appeared and p1·e-
·---
Unemployment Compensation Com. v. L.B. Harvey 73 
sented her witnesses and w·as represented by Barry Hopkins, 
Jr. 
There are two faetors to be settled in this case, the one 
dealing with common ownership of the three establishments, 
and the other dealing with the relationship which existed as 
between the claimant and Mrs. Louise B. Harvey. 
":Mrs. Harvey was first placed upon the witness stand and 
testified that she owned and controlled the three establish-
ments, which three establishments combined, she testified, em-
ployed sufficient workers to bring her under the Virginia Un-
employment Compensation Act through ownership and com-
mon control, provided she was Hable in all other respects, as 
outlined under Section 2 ( i) sub-section 4, quoted below : 
'' ( i) 'Employer' means : 
'' ( 4) Any employing unit which together with one or more 
other employing units, is owned or controlled, by legally en-
forcible means or otherwise, directly, or indirectly by the same 
interests, or which owns or controls one or more other em-
ploying units, by legally enforcible means or otherwise, and 
·which, if treated as a single unit with such other employing 
unit, would be an employer under paragraph (1) of this sub-
section." 
'' Thus, the first of these two factors has been settled 
nnd Mrs. Louise B. Harvey is declared to have had the re-
quired number of workers to bring her under the .Act, with 
1·espect to the required number of individuals.'' 
· In arriving at a decision in this case the Examiner will be 
guided by the statutory sections of the Virginia Unemploy-
ment Compensation Act, rather than by the common law prin-
ciples of "Principal & Agent" or "Master & Servant". 
It is not necessary in this particular case to- de-
page 73 ~ termine the exact amount to ,vhich the U rn1ploy-
ment Compensation Act of Virginia. e ~ ends cov-
erage beyond any common law concept of ' rincipal & 
.. A.gent" or "Master & Servant". The legis ure adopted a 
statutory, rather than a common law con ept of '' Employ-
1nent ". ' 
.. When the Social Security Act was written by the Legisla-
tors great care was taken to protect the sovereign rights of 
the several states by granting them the right to enact their 
ow111 Unemployment Compensation Laws in keeping with their 
particular requirements, rather than follow the Social Se-
curity Act or rulings of the Bureau of Internal Revenue. 
74 Supreme Court of Appeals of Virginia 
The Virginia Legislators did not exempt '' Independent Con-
tractors" from coverage under the Virginia law. There is no 
mention made anywhere in the Act of the term '' Independent 
Contractor''. In enlarging upon the term '' Independent Con-
tractor'' we should bear in mind that it does not mean what 
it has meant for many decades because the w·ords do not ap-
pear, in terms, in the Act, and there is nothing in the Law or 
elsewhere that the Legislators intended '' Independent Con-
tractor'' to be the test of coverage. .. 
The v{riting into this Act of exemptions ba~ed upon the 
meaning of ''Employee'' or '' Independent Contractor'' would 
require a re-writing of the basic statutory definitions of 
"v\Tages", "Employment", "Benefits", and "Employer", 
and create serious difficulties and misleading conceptions as 
to the intent of the Legislators with respect to many sections 
of the Act. There was a deliberate intent on the part of the 
Legislators who adopted this law to omit the use of the term 
''Employee'' and to substitute in its place the broader term 
"Individual" in the formulating of all of its definitions or 
references to such basic subjects as "Wages", "Employ-
ment", "Employer" and "Benefits". In determining the 
rights or liabilities of individuals with respect to the various 
other provisions, consideration must be given to the definition 
of "Employment", in which it is stated that all services per-
formed by an ''Individual'' for remuneration should be 
deemed ''Employment'' unless : 
(A) (1) such individual has l1een and will continue to be 
free from control or direction over the performance of such 
services, both under his contract of service and in fact ; and 
(B) (2) such service is either outside the usual course of 
the business for which such service is performed, 
(3) or that such service is performed outside of all the 
places of business of the enterprise for which such service is 
performed; 
( 4) or such individual, in the performance of 
page 7 4 ~ such service, is engaged in an independently estab-
lished trade, occupation, profession or business. 
The word ''Employment'' is the basic term used by the Leg-
islature to control the question of coverage; it was very care-
fully chosen by the Legislature to reflect a much broader lati-
tude than either that adopted by the Social Securitv Act or 
the common law concept of '' Prfncipal & Agent'' or·,' :Master 
& Servant''. 
There are those who contend that the words ''Employer'' 
and ''Employee'' are synonymous with '' Master & Servant'' 
--....... 
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or "Principal & Agent" and that ''Employment'' is therefore 
merely a noun which described the relationship existing be-
tween either "Master & Servant'' or "Principal & Agent". 
The legislators in adopting tlle Virginia Act were very careful 
and cautious to write a definition of the work "Employment", 
which would cover all services performed by an individual for 
remuneration, unless it is shown that the conditions of exemp- . 
tions as outlined above exist. 
The real test is not whether the person performing the serv-
ices is an "Independent Contractor", but whether or not he 
is rendering service under a contract of hire, and does not 
come within the exceptions. 
The process of choosing from and weighing a large group 
of factors to determine whether the common law relationship 
of Master and Servant exists is not the method of determina-
tion of coverage under the Virginia Act. The statute speci-
fies only three criteria for exception and a determination from 
the evidence in a. given case that the relationship does not 
conform to those sections is sufficient to justify the conclusion 
that the services are in "Employment". 
The statutory definition of ''Employment'' sets forth three 
exceptions, none of which parallel common law factors. 
-see Pa.ge (3). 
Sub-section (A) 1, Page 3 of this decision may he used in 
conjunction with either sub-section (B) 2 or with (B) 3, as a 
means of conforming with the conditions as herein set forth as 
a prerequisite for exemption from coYerage under the ACT. 
OR 
Sub-section (B) 4 may he used in a disjunctive sense, sepa-
rate and apart from any of the other three sub-sections, as a 
means of conforming ·with the conditions as herein set forth 
as a prerequisite for exemption from coverage under the 
ACT. . 
To conform with the conditions as set forth in 
page 75 ~ sub-section number one the Individual in this casr 
claiming exemption from reporting and paying 
contributions on wages earned in ''Employment'' for this 
''Employer'' must not only show that in fact it has exercised 
no control or direct.ion over the performance of services for 
it, lmt that the contract of service, together with other sub-
stantiating evidence, confers no right upon it to control or 
direct the perf orrnances of such service and bars such righ1 
to control in the future. 
It was brought out in the eYidcnce that these individuaJg 
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from the time they began their training in the beauty academy 
up to and including the time that they were assigned a booth 
in one of Mrs. Louise B. Harvey's establishments did perform 
services for the public for a remuneration in money value. 
This remuneration while as a student was but 25c. The dif-
ference between this 25c and th~ ordinary charge was bal-
. anced by an offsetting credit supplied by Mrs. Harvey in the 
form of tuition in her beauty academy. After these individ-
uals graduated they were assigned a definite booth in one of 
l1er beauty establishments. 
The evidence showed that there was no contract or written 
agreement as between Mrs. Harvey and these operators, with 
the exception of the fact that the operators were to pay her 
$6.00 a week for the privilege of working there and serving 
the public. 
These operators were permitted to solicit business during 
off hours and instruct such individuals to report to them per-
sonally when they came to the beauty parlor. It was brought 
out in the evidence that individuals came to these beauty par-
lors without an appointment and that they were assigned to 
any one of the operators who might not have been busy at 
that time. 
The record shows that these operators performed all of 
their services in the usual course of business of the entre-
preneur and entirely within and on her premises and wer<:> 
never sent outside to perform any services similar to thosP 
performed in the beauty academy. 
The evidence shows that these individuals operating as 
beauty specialists were trained by Mrs. Louise B. Harvey and 
that. in many instances they had no trade or profession un. 
til they entered her services. Thus, it could not be said within 
the meaning of our law that these individuals in the perform-
ance of their services were engaged in an independently es-
tablished trade, or.cupation, profession or business, for they 
were working in those establishments owned and controlled 
by Mrs. Harvey and even though the evidence did not show 
anv actual control the very fact that this was her business. 
and she operated and controlled it, was reasonable ground and 
proof that she had the right to conh'ol these individuals if she 
so elected. 
It was hrnught out in one instance that the claimant was 
reprimanded when she returned late from her lunch hour be-
canRe she had kept a customer waiting. It was also shown 
that Mrs. Harvey had the right to distribute, and 
page 76 ~ in fact did distribute, the ,vork among her opera-
tors who were not busv whenever customers cam() 
in ·without any particular assignment. 
The cashier, or the individual performing such service, re-
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ceived telephone appointments for the claimant and for any 
other individuals in the establishment when a special request 
was made for that particular individual. These operators 
were required to furnish all small equipment and materials 
with the exception of pressing oil, which was furnished them 
free of charge by l\frs. Harvey. They were required to wear 
a special kind of uniform and to maintain these uniforms. 
These operators testified that they were not required to re-
port for work at any special time unless they had an appoint-
ment and that they were not required to remain until any cer-
tain time in the afternoon or evening, but in connection with 
this the record sho·ws that they were required to remain there 
until their work was completed. 
DECISION~ 
'' In the light of the evidence presented and the statutory 
provisions of the Virginia law involved, it is held by the Ex-
aminer that the claimant and individuals performing similar 
services for Mrs. Louise B. Harvey are held to be employees 
within the meaning of our Act. It is held that these individ-
uals did perform services for remuneration and did not come 
within the exceptions as outlined under Section 2 (j) (6) 
~-....... ,. (A) and (B) of the Virginia Unemployment Compensation 
..... , Act. 
',, '' Accordingly, Mrs. Lonise B. Harvey is hereby directed 
to file the required reports with this Commission, r~flecting 
the total wages paid Alice Towns foi all services performed 
by her while performing services for Mrs. Louise B. Harvey 
during the calendar years 1938 and 1939. 
'' Furthermore, since this hearing has been held as a test 
case to determine the liability of Mrs. Louise B. Harvey, she 
is required to file all of the necessary reports and pay contri-
lnitions thereon as prescribed by the Virginia Unemployment 
Compensation Act for the years 1937, 1938, and 1939, with re-
spect to all wages paid, whether in cash or othenvise, to all 
individuals performing any services for her whatsoever.'' 
THOMAS B. WILTSHIRE, 
Examiner Unemployment Compensation 
Commission of Virginia. 
DA TE: Oct. 18, 1939. 
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I, Alice Townes, residing at 507 North 5th Street, Rich-
mond, Virginia, do hereby solemnly swear to the best of my 
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knowledge and belief that my average weekly earnings while 
in the employment of Mrs. Louise B. Harvey was $7.00 per 
week. 
I, furthermore, swear that I went to work for Mrs. Har-vey 
approximately August 1938 and left her employment on Sep-
tember 2, 1939. 
My services for Mrs. Harvey were continuous and unbroken 
ov~r this period of time. 
(Signed) ALICE TO"WNES. 
Taken, subscribed and sworn to before the undersigned, 
this 23rd day of February, 1940. 
(Signed) THOMAS B. ,vILTSHIRE, 
Examiner. 
Date: February 23, 1940. 
Place : Broad-Grace Arcade Bldg., Richmond, Va. 
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NOTICE. 
TO : Mrs. Louise B. Harvey 
Trading as Harvey Modern Beauty Academy 
414 North 2nd Street 
Richmond, Virginia 
Alice Towns 
507 North 5th Street 
Richmond, Virginia 
Re: Alice Towns, Claim No. 33-A-871, S.S. No. 229-05-1155. 
You will recall t.hat Alice Towns filed a claim for unem-
ployment compensation benefits with the Virginia Unemploy-
ment Compensation Commission, which claim was originally 
disallowed by the deputy for the reason that the records of 
the Commission failed to show that she had earned any wages 
upon which benefits could be paid. The claimant appealed 
from the decision of the deputy and stated in her appeal that 
she had been an employee of you trading as Harvey Modern 
Beauty Academy. 
At a hearing- upon the appeal, I, as Examiner for the Com-
mission, found that said Alice Towns was in your emplo~v-
ment an<l that vou had a sufficient 1rnmber of individuals in 
your employment to bring you within the scope of the pro-
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visions of the Unemployment Compensation .Act and thereby 
making the claimant eligible for benefits based upon her 
wages. From this opinion of mine you took no appeal and I 
find that up to this time the .Accounts & Records Section of this 
Commission has been unable to obtain from you a detailed 
statement of the earnings of .Alice Towns ,vhile in your em-
ployment. · 
I enclose herewith a copy of an affidavit Alice Towns has 
filed with me in which she states that she was in your employ-
ment from .August 1938 to September, 1939 and that her aver--
age earnings were $7 .00 per week. Therefore, you are hereby 
notified that I will hold a further hearing in my office, Room 
311, Broad-Grace .Arcade Building, Richmond, Virginia, on 
the 12th day of March, 1940, at 10 o'clock, A. M., for the pur-
pose of considering the additional testimony being offered by 
the claimant with respect to her earnings at which time you 
are directed to appear and protect their interests in the mat-
ter. 
Given under my hand this 28th day of February, 1940. 
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In the matter of: 
THOMAS B. "\VILTSHIRE, Examiner. 
Unemployment Compensation Commission 
Richmond, Virginia 
:March 12, 1940 
Alice Towns, Appellant 
v. 
Harvey l\iodern Beauty Academies (Mrs. Louise B. Harvey, 
Owner), Appellee 
This case is a case that was adjudicated the 16th day of Oc-
tober 1939, in which the Examiner held that the claimant ,vas 
entitled to benefits and that Louise B. Harvey, trading as 
Harvey's Modern Beauty Academies, was an "employer" un-
der the Act. 
The case came before the Examiner again on :March 12, 
1940, for the reason that the Commission was unable to obtain 
from the ''employer'' payroll reports and supporting contri-
bution reports, showing the earnings of the Claimant. There-
fore, under date of February 28, 1940 the Examiner issued a 
summons directing the claimant and the ''employer'' to ap-
pear before him in his office on :March 12, 1940, at which time 
the following testimony was taken by the Hearing Stenog-
rapher: 
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By Examiner: Alice Towns and Louise B. Harvey were 
duly sworn by the Examiner . 
.ALICE TOWNS, 
the first witness called, being first duly sworn, was examined, 
and testified as follows: 
DIRECT EXAMINATION. 
By Examiner : 
Ql. .Alice Towns, you previously testified in a 
page 80 ~ former hearing, but at that time there wasn't any 
definite information obtained on which to base your 
unemployment compensation benefits, although the Examiner 
held that you were entitled to the benefits. You have filed an 
affidavit with the Examiner under elate of February 23, 1940 
in which you state that your average weekly earnings as an 
employee of Louise B. Harvey, from August 1938 to Septem-
ber 1939, were $7.00 per week. I wish you w·ould state whether 
or not the $7 .00 per week you ref erred to in your affidavit 
represents the net amount of your earnings. 
Do vou understand what "net amount" means? 
.A. No. 
Q2. By net amount I mean, after paying your expenses, if 
any, was the $7 .00 a week average the amount of money that 
you earned-that you could spend for your personal use1 
A. Out of the $7.00 I had to pay expenses and everyfhing-. 
Q3. ·what expenses did you have to pay out of the $7.00? 
A. Room rent, clothe myself, clothe my kid, and feed my-
self and all. 
Q4. Out of the $7.00 you didn't pay anything to Mrs. Har-
vey for rent 1 
A. I didn't pay her that. 
Q5. ·who did you pay it tot 
A. I was working to .earn money to pay what I had to pay. 
I didn't pay her anythmg. If I made $14.00 I got $7.00 and 
Rhe. got $7.00, and out of $7.00 I drawed, I didn't have to give 
lier anything. She had her $7 .00 and I had mine. 
Q6. Then the $7 .00 that you state you made was 
page 81 ~ money that you used to live on 1 
.A. Yes, sir. 
Q7. And not to carry on the business¥ 
A. No. 
Q8. v\That understanding did you have with Mrs. Harvey 
as to the division of the money that was taken in by you? 
Unemployment Compensation Com. v. L.B. Harvey 81 
Lo'U-ise B. Harvey. 
A. Well, the money that was taken in by me had to go to 
the Cashier and we drawed on Saturday night, and whichever 
I made I got half, and half went to Mrs. Harvey, and half 
went to me. 
Q9. ·Then if you took in from your customers in a week 
$14.00 and turned it over to the Cashier, do I understand that 
at the end of the week you were paid $7.00! 
A. $7.00 that was what I was paid. 
QlO. And Mrs. Harvey got $7 .00? 
A. Yes. 
Qll. Suppose you only took in $5.00 during the week. Would 
you get $2.50 and she get $2.50? 
A. Yes. 
Ql2. Suppose you didn't take in anything? Did you have 
to pay her anyf 
A. No, I didn't pay her any and I didn't get nothing either. 
LOUISE B. HARVEY, 
the next witness called, being first duly sworn, was examined, 
and testified as follows : 
page 82 ~ DIRECT EXAMINATION. 
By Examiner: 
Ql. Mrs. Harvey, you have heard the evidence of Alice 
Towns. I understand that the representatives of this Commis-
sion who are Auditors have been to your place of business and 
attempted to find out from you ho,v much money Alice Towns 
made while working for you. Is that correcU 
A. Yes, sir. They came to find out how the girls were work-
ing. 
Q2. Why was it you weren't able to furnish them how much 
money Alice Towns and the other girls had made i 
A. Because Alice Tow·ns and all the rest of the girls rent 
booths and they were supposed to pay me $6.00 and they did 
pay $6.00. ·when they didn't pay $6.00 a week they would 
tell me: '' Mrs. Harvey, I will owe you a dollar'' and they 
would mYe me a $1.00. They were supposed to gh1e me $6.00, 
regardless of whether they worked or didn't. When tl1ey were 
sick they would let me know. But when they would leave and 
go on vacation I would still expect $6.00 a week. 
Q3. That isn't an answer to my question. The question is 
if you took in $6.00 a week, or $5.00 a week, or $20.00 a week 
from the work clone by any one girl, why state that you can't 
turn that information over to any of the auditors of our Com-
mission i 
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A. Vl ell, I didn't know that they wanted me to pay on the 
$6.00 that I was ready at all times to pay on, $6.00, but it 
wasn't but $6.00 from me they would have to pay. 
Q4. Do you have any books f 
A. The girls have receipts for the rental of booths, $6.00 a 
\\reek. 
Q5. Have you got any books 1 Do you keep any 
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A. I have now. 
Q6. Do yon know how much money is taken in at each booth 
each week? 
A. I couldn't tell because after I would get $6.00, the rest 
of the money they would keep and I didn't knov\r how much 
they made. I kept a record until after they g·ot $6.00 and the 
rest of the money they would keep. 
Q7. Now, you state. then. that out of Alice Towns' monPy, 
or any othey money, that you kept $6.001 
A. Yes, sir. 
Q8. · And as soon as $6.00 for one week is taken out of any 
girl's booth, that you pay no more attention to the amount 
that she may take in after that 1 
A. That was the agreement. 
Q9. "\Vas there any week that you never got $6.00 from 
Alice Towns¥ 
A. Vl ell, Alice Towns would come and borrow a dollar of 
hers back. 
QlO. Answer my question. Was there any week that you 
didn't get $6.00 from Alice Towns Y 
A. It was one week I remember clearly that Alice Towns 
didn't take in but $3.00 because she didn't stay in no longer 
than that. 
Qll. Do you have books to show that 1 
A. Nio, I don't have an actual record. They would get a re-
ceipt for the $6.00 or $3.00, and I would keep the money that 
they would take in-that the girl would give me-or I would 
take in the $6.00. I would take that and the rest of the money 
I couldn't tell what they would make or take in. 
Q12. Now, answer this question. You state-
page 84 ~ yon claim that each booth is worth $6.00 a week to 
you, and you have to have $6.00 a week from that 
hooth1 
A. Yes, sir. 
Q13. Now. if you get a gfrl in one of those booths and she 
heg-ins to fall down and can't earn $6.00 a week for you, you 
don't keep her any longer, do you? 
A. No, sir. · 
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Ql4. And she's not going to work very long if she's just 
making $6.00 for you and nothing for herself, is that correct'? 
A. Yes, sir. 
ALICE TO"WNS, 
being again questioned, testified as follows : 
DIRECT EXAMINATION. 
Bv Examiner : 
"'Ql. You have heard what Louise Harvey said about the sys-
tem under which you worked. You stated that the contract 
was that she ,vas to get half of what you took in. She says 
that she was to get all of the first $6.00 and after that you 
get all the money. I wish you would state whether or not her 
statement is true, or not true 1 
A. No, sir, it is not true. I have never paid $6.00 a week. 
I worked on a 50-50 basis while working there and never had 
no contract for no $6.00 a week and never had no receipt for 
$KOO and never paid her no $6.00. 
Q2. "\Vhen yon started in to work Monday morning-the be-
ginning of the week-you worked until you accumulated a 
certain amount of money. Did you tum over to her $6.00 
after you had earned iU 
A. I have never turned over $6.00. She might 
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checks. Every time I had a customer I gave her 
a check and she went out and paid the cashier at the ~rn,k and 
I 1wver got nothing until Saturday night. 
Q3. Did you keep the money after $6.00 wa~ earned, or did 
you keep it until Saturday night cmd then yon were paid 1 
1\. I never kept anything. I waited until Saturday night 
and ,ve would get paid off. 
LOUISE B. HARVEY, 
being again questioned, testified as follows: 
DIRECT EX.Ai\HN.ATJON. 
By Examiner: 
Ql. You have taken the position that you merely rented 
a booth to these g-irls and the only obligation they had to you 
is to pay the rent? 
A. That's all. 
Q2. If that's true, why did you maintain a cashier for the 
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whole group of girls and require them to give the customers 
checks of the amount of the bill and have them pay the cash-
ier? 
A. I would collect and ·when I was not there would ask one 
of the students to collect at this place for me because of the 
fact that the girls w·ould tell me that sometimes the customers 
didn't pay them and they would come hack later and pay 
them and do credit ".,.ork, and I told them I couldn't stand for 
customers going out and coming back and giving them money 
and they tell me they didn't have it. So I told them I wasn't 
going to stand for it but they would have to pay me $6.00 for 
the booth and tl1en they would get the money. 
Q3. Every customer that came in there was sup-
page 86 ~ posed to deal ";ith you about any matter of busi-
ness, isn't that correcU 
A. No. 
Q4. ""\Veren 't you the boss f 
A. No. 
Q5. ""\Veren 't you the proprietor Y 
A. I was the proprietor of the place hut most of the cus--
tomers I did not know. They would come and bring me 
money that the customers would pay until I got $6.00. The 
customers wouldn't bring it, hut the operator would and the 
dealings between the customer and her was their affair. 
Sometimes the customer would tell the operator but the cus-
tomer would not c>ome. 
Q6. Each girl that operated a booth operated unde~ your 
name as Louise H. Harvey, trading as Harvey's l\fodern 
Beautv Academies 1 
A. Each girl's name was over her booth, and when the cus-
tomer would come in she would walk in to who she woulcl 
want and had made an appointment with. I never advertised 
in no newspaper. The girls themselves would do their own 
advertisement. They sent out Christmas greetings them-
selves. 
Q7. If a stranger came into your estabfo;hment unbeknow-
inµ- to ;my individual there, who would handle thaH 
A. vVhen a customer walked in the cashier didn't go to the 
person. The girls would walk from the front and look afte1· 
the front themselves. Thev would ask the customer what djcl 
she ·want and one or the other would take it. 
Q8. '.Mrs. Harvey. this Claimant, Alice Towns, 
pag·e 87 ~ stated under oath that she earned an average of 
$7.00 a week dming the period of time she was 
with you. If I understand you correctly you are not in a 
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position to state under oa.th that she didn't earn $7.00 · a 
week? 
A. vVell, Alice Towns earned $6.00 a week to pay me $6.00 
for her booth and after that I don't lmow what else .Alice 
Towns would take in, but I do lmow that Alice Towns owed 
me and there were times that Alice Tow11s told me she would 
pay me and would come back and borrow some of the $6.00 
lJack that I would take in because Alice Towns was a student 
and on completion of her course she went there to pay $6.00 
a. week and she would tell me she didn't make much and would 
borrow $6.00 and owes me now. That's a correct statement 
and Alice Towns knows she owes me. 
It would be impossible for me to know what those girls take 
in. I run a school and I told them when they finished their 
course they could get a booth. I couldn't tell what they took 
in. 
~I.10 Alice Towns : 
Ql. Is this date correct·f August 1938 through approxi-
mately September 22, 1939, is this correct? 
A. Yes, sir. 
To Louise B. Harvey: 
Ql. vY11at did you mean? You say you saw a tax collector. 
Did he make you pay a tax for 19391 
A. He told me the girls would have to take care of that. 
Ql. Regarding the tax collector. I do not have a break in 
my notes regarding this, and it may be that Mrs. Harvey had 
lJeen discussing this and it was off the record . 
. A .. This year I started on 1940 to keep a penny. 
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you? 
A. No, sir. 
Q3. I mean the city taxes i 
A. Mr. Britt of the License Bureau-I explained and 
showed him what I was doing this year because I told him 
1\fr. Powers told me I w·ould not he allle to rent nnv more 
hooths. Mr. Britt asked me to tell you to call him if I couldn't 
explain. 
Hy Examiner: 
To Kenneth C. Patty: 
Ql. It will be understood there will be a report filed from 
August 1938 through September 2, 1939 covering the average 
weekly ,yag-e of $7.00 for this girl here and based upon that 
lier tax will be c.omputed and that will be your tax 1 
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A. Of course, if she doesn't file a report you will just have 
to hold that that's what the girl earned. 
Q2. And then the reports will be filed 1 
A. Supposed to be filed. 
The above is all the evidence taken in this additional hear-
ing. 
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THIS IS TO CERTIFY, that this is a copy of the proceed-
ings had in a hearing before the Examiner, Thomas B. ,Yilt-
shire, of the Unemployment Compensation Commission in the 
matter of 
Alice Towns, Appellant 
v. 
Harvey Modern Beauty Academies (:Mrs. Louise B. Harvey,. 
Owner), Appellee 
held in his office in Richmond, Virginia, on March 12, 1940, 
which proceeding·s were taken by me in shorthand and tran-
scribed by me., and herein appears. 
Richmond, Virginia, 
November 26, 1940. 
GOLDIE H. BLAINE, 
Hearing Stenographer. 
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UNEMPLOYMENT COMPENSATION COMl\HSSION. 
In re the matter of: Decision N o ....... D-9 
Alice Towns, S. S. No. Date of Hearing ...... October 16, 
229-05-1155, Claim No. 1939 
33-A-871, Appellant 
Harvey's Modern Beauty Time of Hearing ..... -..... 10 :40 
Academies, Mrs. Louise A. M. 
B. Harvey, Owner, Rich-
mond, Virginia, Appellee Place of Hearing ...... Broad-
Grace Arcade Building, 
Richmond, Virginia 
rrype of Case ..... .Liability De-
termination 
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DECISION. 
This case is a case that was adjudicated the 16th day of 
October 1939, in which the Examiner held that the claimant 
was entitled to benefits and that Louise B. Harvey, trading 
as Harvey's Modern Beauty Academies, was an "employer" 
under the Act. 
The case has come before the Examiner again for the rea-
son that it appears that the Commission has been unable to 
obtain from the '' employer'.' payroll reports and supporting 
contribution reports, broken down by calendar quarters, show-
ing the earnings of the claimant. Therefore, under dat•J 
of February 28, 1940 the Examiner issued a summons direct-
ing the claimant and the "employer'' to appear before the 
Examiner in his office on this, the 12th day of March, 1940 
for the purpose of subjecting themselves to further interroga-
tories concerning the amount of the claimant's earnings. 
At this hearing the claimant stated that from August 1st, 
1938 to September 2nd, 1939 she earned a net 
page 91 ~ amount of $7.00 per ·week; and that these earnings 
represented 50% of the business done by her while 
operating a beauty parlor booth for the ''employer". The 
''employer'' contradicted the claimant partially by saying 
that the claimant and the other operators were entitled to all 
of the earnings of the booth in excess of $6.00 each week. '1~hc 
''employer'' stated that she did not keep sufficient records 
and was not in a position to deny under oath the statcmen1 
of the claimant as to the amount of the claimant's average 
weekly ·wages. 
For that reason and also to some extent being guided by 
the demeanor of the claimant and the ''employer'' while tm.:-
tifying it is my opinion and I so hold that the claimant, Alif?e 
Towns, did earn from August 1st, 1938 to September 2nd, 
1939, w·hile in the employment of Louise B. Harvey the stun 
of $7.00 per week. 
The Accounts and Records Section is hereby directerl to 
collect from Louise 13. Harvey tax upon the wages of the claim--
ant in accordance with the foregoing order, and a copy of this 
order is being certified to the Benefit Section so that the claim 
may be processed upon the basis herein set forth. 
Date of Decision: 
March 12, 1940 
THOM.AS B. WILTSHIRE, 
Examiner Unemployment Compensation 
Commission of Virginia. 
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I, Thomas B. "Wiltshire, Examiner for the Unemployment 
Compensation Commission of Virginia, do hereby certify that 
the foregoing is a true copy of the transcript of the record of 
the appeal claim of Alice Towns heard before me in my office 
in the City of Richmond, Virginia. 
Given under my hand this the 22nd day of November, 1940. 
THOMAS B. "WILTSHIRE, 
Examiner for Unemployment Compensation 
Commission of Virginia. 
I, Marie ·wells, Assistant Secretary of the Unemployment 
Compensation Commission of Vil'ginia, do hereby certify that 
Thomas B. ,vntshire has been a duly appointed Examiner of 
the Unemployment Compensation Commission of Virginia 
since January 1, 1938. 
MARIE "WELLS, 
Assistant Secretary of Unemployment Com-
(Seal) pensation Commission of Virginia. 
page 93 }- I, ·walker C. Cottrell, Clerk of the Circuit Court 
of tl1e Cit~· of Richmond, do herel)y certify that 
the foregoing pages from 16-"92 inclusivP is a copy of an ex-
hibit filed in the ease of U. C. C. of Virginia v. Louise B. Har-
vey. 
Given under my hand this 28th day of March, 1941. · 
"\V ALKER C. COTTRELL, Clerk. 
A Copy-Teste_: 
J\L R. WATTS, C. C . 
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